
	

	 	

	
	

Mr Asgar A Bawa 
Select Committee on Land and Mineral Resources 
National Council of Provinces 
 
By Email: abawa@parliament.gov.za 

 
28 February 2019 
 
Dear Mr Bawa:  
 
Re: AmaBhungane submission on the ELECTRONIC DEEDS REGISTRATION 
SYSTEMS BILL [B35B – 2017] 
 
1. We appreciate the opportunity to comment on the Electronic Deeds Registration 

Systems Bill of 2017.   
 

2. We make this submission as part of our advocacy mandate – which is to help 
secure the information rights that are the lifeblood of our field of investigative 
journalism.  

 
3. We limit our comments to sections of the Bill that impact on the free flow of 

information and freedom of the media, since these fall within our advocacy 
mandate.  

 
4. We note, however, that information rights are indivisible and that whatever 

benefit there may be for investigative journalists also apply to the rest of the 
media and the public in general. 

 
5. Our submission follows. We are available to elaborate in an oral presentation to 

the committee. 

 
Yours faithfully, 
 
Karabo Rajuili 
Advocacy Coordinator 
AmaBhungane Centre for Investigative Journalism  
E-mail: karabor@amabhungane.org 
Tel: 082 365 6553 	  
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LIST OF ACRONYMS 
 

CIPC Companies and Intellectual Property Commission 

NCOP National Council of Provinces 

PAIA Promotion of Access to Information Act 2 of 2000 

POPIA Protection of Personal Information Act 4 of 2013 

SCA Supreme Court of Appeal 
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INTRODUCTION 
 
1. The amaBhungane Centre for Investigative Journalism (amaBhungane) 

provides this submission on the Electronic Deeds Registration Systems Bill 
[B35B – 2017] (the Bill), in response to the call for submissions by the Select 
Committee on Land and Mineral Resources (the Select Committee) of the 
National Council of Provinces (NCOP). AmaBhungane welcomes this 
opportunity to make submissions to the Select Committee. 

 
2. While the digitisation of the deeds registry is a positive step towards the 

efficiency-building and modernisation of the system, the Bill neglects explicitly 
to protect the interests that the public at large - academics, land researchers, 
estate agents, people who buy, sell or are interested in or affected by property, 
conveyancers, journalists and others - have in accessing the information held in 
the deeds registry. An open deeds registry is an internationally recognised tool 
used to advance and protect people’s rights in relation to property, build 
confidence and prevent fraud. Resultantly, amaBhungane proposes that the Bill 
(a) be amended to include a public access clause to ensure that the 
constitutional right of access to information is met and (b) a public interest 
exception for the procedural requirements for accessing information. 

 
3. This submission is structured as follows: 
 

3.1. First, an overview of amaBhungane is provided. 
 

3.2. Second, the constitutional powers placed upon the NCOP to make 
substantive changes to Bills is outlined. 

 
3.3. Third, the need for the insertion of a public access clause to clarify 

the public’s right to access the information held in the electronic 
deeds registration system is detailed. 

 
3.4. Fourth, it is submitted that together with the public access clause, a 

public interest exemption from the procedural requirements for 
accessing information held in the system be introduced into the Bill to 
bring it in line with the general legislative trend towards empowering 
access to information to serve the public interest. 

 
3.5. Finally, possible formulations of a public access clause and public 

interest exemption clause for the Bill are proposed. 
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OVERVIEW OF AMABHUNGANE 
 
4. AmaBhungane is an independent, non-profit newsroom based in South Africa 

that was launched in 2010. We develop investigative journalism to promote 
free, capable media and open, accountable, and just democracy. 

 
5. In the last nine years, we have undertaken a number of high-profile 

investigations and published stories that are accurate and fair, expose 
wrongdoing and empower people to hold power to account.  We also provide 
training, editorial collaborations and organisational support to other members of 
the media.  AmaBhungane also lobbies, campaigns and exercises laws to 
ensure the protection of the rights of access to information and media freedom. 

 
6. AmaBhungane has previously made submissions to the National Assembly and 

NCOP in relation, inter alia, to copyright issues, the importance of the free flow 
of information, the right to access information about national key points, the 
publicisation of the sources of political party funding, and accessing corporate 
information via the Companies Act.  In addition, we have acted as a party or 
amicus curiae in a number of court cases in an attempt to ensure the protection 
of journalistic independence and access to information.  AmaBhungane 
believes that access to information is the lifeblood of investigative journalism, 
which is an important tool in helping to ensure open and accountable 
democracy. 

 
7. For more about amaBhungane and our work, please visit: 

www.amabhungane.org. 
 
CONSTITUTIONAL POWERS OF THE NCOP TO PROPOSE SUBSTANTIVE 
AMENDMENTS TO BILLS 
 
8. In terms of the Constitution of the Republic of South Africa, the Bill is classified 

as a Section 75 Ordinary Bill not affecting the provinces.  Section 75(1)(a)(ii) of 
the Constitution empowers the NCOP to pass such a Bill subject to 
amendments proposed by it.  If the NCOP passes a Bill with amendments, 
section 75(1)(c) of the Constitution mandates that the National Assembly must 
consider the amendments and determine whether the Bill should be passed, 
with or without the amendments, or decide not to continue with the Bill. 

 
9. The Constitution thus empowers the NCOP to make substantive amendments 

to Bills, even where the provinces are not affected.  AmaBhungane submits 
that, in respect of the Bill presently under consideration, the NCOP should 
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make such amendments to the Bill in order to ensure the right of public access 
and in particular, in so far as journalists are concerned, the protection of the 
constitutional rights to receive and impart information 1  and to access 
information.2 

 
ACCESS TO RECORDS IN THE DEEDS REGISTRY 
 
10. The information held in the deeds registry is public information that any 

member of the public should have access to.  The current legal position is that 
any member of the public is eligible to access records held by the deeds office, 
subject to compliance with certain requirements stipulated in the regulations to 
the Deeds Registries Act 47 of 1937.  Any member of the public, journalists 
included, are presently able to access information through these procedures. 

 
11. The Bill, in its current form, states in section 5(1)(e) that the Minister may, on 

the recommendation by the Regulations Board, make regulations relating to the 
procedure and manner for accessing the electronic deeds registration system 
for information purposes only.  Further, in terms of section 4 of the Bill, any 
user authorised by the regulations to access the electronic deeds registration 
system must be registered in the manner and under conditions as may be 
directed by the Chief Registrar of Deeds. 

 
12. AmaBhungane submits that section 5(1)(e), read with section 4 of the Bill as 

currently phrased does not sufficiently ensure such access. This runs counter 
to the express intention of the Deeds Registries Act to safeguard the rights of 
owners and the broader public through open access to the deeds registry and 
also the Memorandum on the Objects of the Bill, which states at paragraph 1.3 
that the electronic deeds registration system “will provide for, among other 
things… availability of information to the public”. 

																																																								
1	Section	16(1)	of	the	Constitution	provides:	
“Freedom	of	expression	

(1) Everyone	has	the	right	to	freedom	of	expression,	which	includes-	
(a) freedom	of	the	press	and	other	media;	
(b) freedom	to	receive	or	impart	information	or	ideas;	
(c) freedom	of	artistic	creativity;	and	
(d) academic	freedom	and	freedom	of	scientific	research.”	

2	Section	32	of	the	Constitution	provides:	
“Access	to	information	

(1) Everyone	has	the	right	of	access	to-	
(a) any	information	held	by	the	state;	and	
(b) any	information	that	is	held	by	another	person	and	that	is	required	for	the	exercise	or	

protection	of	any	rights.	
(2) National	legislation	must	be	enacted	to	give	effect	to	this	right,	and	may	provide	for	

reasonable	measures	to	alleviate	administrative	and	financial	burden	on	the	state.”	
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A PROPOSED PUBLIC ACCESS CLAUSE 
 
13. Sections 4 and 5(1)(e) of the Bill, described above, make it clear that access to 

records by the public for informational purposes is possible but, in its current 
form, the Bill does not make it clear who is eligible to apply for this information.  
Additionally, the procedures for obtaining access to information are left in the 
discretion of the Minister and the Chief Registrar. 
 

14. In light of this, amaBhungane submits that the Bill, in its current form, has the 
effect of creating uncertainty, and it provides for an undue discretion to the 
Minister and the Chief Registrar to determine whether public access is 
permitted at all, and if so, by whom and in what manner – with the potential to 
undermine public access, and accordingly the rights contained in sections 16(1) 
and 32(1) of the Constitution. 

 
15. Resultantly, amaBhungane submits that the Bill be amended to clearly and 

unambiguously express that any member of the public is eligible to access 
records in the deeds’ registry, subject to the procedures set out by the Minister 
in regulations. 

 
16. The importance of public access to the deeds registry is well-entrenched under 

South Africa law.  In Oriental Products (Pty) Ltd v Pegma 178 Investments 
Trading CC and Others,3 the Supreme Court of Appeal (SCA) held that the 
registration of title in terms of the Deeds Registries Act “is a brilliant system of 
public access to the register of owners of property and the registration of other 
protected rights”, and that “[t]he purpose is to publicise to the world and for the 
protection of registered owners”.4 

 
17. The SCA again affirmed, as recently as last year, that registration of title is for 

the purpose of publicity.  In Fischer v Ubomi Ushishi Trading CC and Others,5 
the SCA reiterated that “registration of title is for the purpose of publicity; it is a 
system of public access”6 and that “as a result of the publicity that goes 
together with ownership, registration also provides adequate protection to 
members of the public wishing to conclude transactions involving land. The 
public has access to the land register to establish ownership of land and the 
restrictions to which it is subject”.7 

																																																								
3	[2010]	ZASCA	166	at	para	13.	
4	Id	at	para	13.	
5	[2018]	ZASCA	154	at	paras	14-5.	
6	Id	at	para	14.	
7	Id	at	para	15.	
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18. This position is equally applicable regardless of whether the deeds registry is in 

hard copy or electronic, and should be firmly entrenched within the Bill.  In sum, 
because the right of ownership is enforceable against all third parties, it is 
important that members of the public have access to information which records 
registration of ownership.  As a result of the publicity that goes together with 
ownership, registration provides adequate protection to members of the public 
wishing to conclude transactions involving land.  However, for this protection to 
be functional, members of the public must have access to the electronic land 
register. 

 
19. The insertion of a public access clause removes the discretionary nature of the 

content of the regulations, and thereby safeguards the constitutional rights 
under sections 16 and 32 of the Constitution, while allowing for these rights to 
be appropriately balanced against the right to privacy.  The Bill currently states 
that the Minister may draft regulations around the procedures and manner in 
which the registry can be accessed for purely informational purposes.  Further, 
these regulations may only be made on the recommendation of the Regulations 
Board.  This introduces a further element of uncertainty into the Bill and 
potentially hinders the realisation of public access.  The Minister must wait for a 
recommendation to be made and then has the discretion as to whether or not 
to make regulations.  This vagueness may have the effect of undermining the 
right of access to information. 

 
20. Any concerns regarding the protection of personal information can be readily 

addressed through the procedures for access laid down by the Minister, and 
are in any event safeguarded by the Protection of Personal Information Act8 
(POPIA) once it is fully in force.  As such, this in itself is no bar to public access 
to the deeds registry. 

 
21. A suggested formulation of the public access clause is included below. 
 
THE PROPOSED INSERTION OF A PUBLIC INTEREST EXEMPTION  
 
22. Beyond clarifying the position for members of the public, amaBhungane 

submits that persons wanting reasonable access to information held in the 
deeds registry for the purpose of serving the public interest should be exempt 
from the procedures, particularly the payment of any fees, prescribed by the 
Minister.  This would bring the Bill in line with the general trend created by a 

																																																								
8	4	of	2013.	
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number of other Acts that create exemptions to the substantive and procedural 
requirements contained in the legislation in order to serve the public interest. 

 
22.1. Section 46 of the Promotion of Access to Information Act9 (PAIA) 

creates a public interest override clause which provides that despite a 
ground of refusal applying, the information officer must grant a request 
for access to information if certain criteria are met to render access in 
the public interest.  Section 22(8) of PAIA also prescribes instances 
where an applicant may be exempt to PAIA request fees.  

 
22.2. Numerous provisions of POPIA, such as sections 27. 35 and 37, 

stipulate that the restrictions on the accessing, storing and processing 
of personal information, including the processing of special personal 
information, do not apply if the purpose of the act serves a public 
interest and the act is necessary for the purpose concerned. 

 
22.3. Section 187 of the Companies Act10 requires that any person wishing 

to inspect or obtain a document from the Companies and Intellectual 
Property Commission (CIPC) should be required to pay a fee.  
However, in terms of section 187(7)(b), this fee may be waived if CIPC 
is satisfied that any inspection, certificate, copy or extract is required 
for the purposes of research by or under the control of an institution for 
higher education.  While this exemption is not explicitly about the 
public interest, research conducted at higher education institutions is 
often done with the public interest in mind. 

 
22.4. Sections 16 and 18 of the Films and Publications Act 11  provide 

exemptions for the classifications of publications, films and games if 
they are in the public interest.  Section 1 also provides a definition of 
“matters of public interest, which it defines as “discussions, debates or 
opinions on matters pertaining to the common well-being or general 
welfare of the public or serving the interests of the public and includes 
discussions, debates and opinions on matters pertaining to religion, 
belief or conscience”  

 
23. These provisions point towards a general trend of waiving substantive and 

procedural obstacles to the accessing and processing of information when the 
purpose for which information is accessed and processed is a public good or in 

																																																								
9	2	of	2000.	
10	71	of	2008.	
11	65	of	1996.	
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the public interest.  This trend recognises the importance of the constitutional 
rights of the free flow of information and of access to information to enhance 
transparency and to hold those with corporate or public power accountable.  
This principle is crucial to the proper functioning of democracy and should not 
be left to Ministerial discretion. Instead, provision should be made for a public 
interest exemption from the procedures for accessing information in the Bill 
itself. 

 
24. AmaBhungane emphasises that the information accessed in the public interest 

can be used in a number of ways to achieve this purpose.  Journalistic activity, 
research conducted at institutions of higher education, advocacy based on 
information accessed from the deeds registry and strategic litigation based on 
this information are all examples of ways that the public interest can be served.  
This activism should be encouraged and obstacles for obtaining information 
removed. 

 
FORMULATION OF PROPOSED CLAUSES 
 
25. Based on the above submissions, amaBhungane provides the following 

proposed formulations for the public access clause and for the public interest 
exemption clause from the regulations and directives issued by the Minister 
and the Chief Registrar: 

 
26. Public Access Clause: inserted as clause 4A:  
 

“Any member of the public is eligible to become an authorised user of 
the electronic deeds registration system and access records contained 
therein. Regulations, issued by the Minister, may stipulate the manner 
and procedure for such access.” 

 
27. Public Interest Exemption: inserted as 5A:  
 

“(1) The Chief Registrar must waive the procedural requirements for 
accessing the electronic deeds registration system contained in 
the regulations issued by the Minister, unless the Chief Registrar 
can demonstrate that the request for information is not for the 
purpose of serving the public interest. 

 
(2) The public interest is informed by all relevant considerations, 

including the special importance of the public interest in freedom 
of expression and the free flow of information to the public 
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through the media in recognition of the right of the public to be 
informed.” 

 
28. Additionally, and notwithstanding the above proposed formulations, 

amaBhungane submits that, at least, section 5(1) of the Bill be amended to 
read that “The Minister must, on the recommendation of the Regulations Board 
referred to in section 9 of the Deeds Registries Act, make regulations relating 
to-”.  Further, in respect to the public access provisions in sub-sections (e) and 
(f), it is proposed that the Bill stipulate the timeframe within which the 
regulations must be published for comment and finalised – in amaBhungane’s 
view, within a period of six months – during which time the existing regulations 
to the Deeds Registries Act should continue to apply as a transitional measure. 

 
CONCLUDING REMARKS 
 
29. AmaBhungane is available to assist Select Committee in any ongoing efforts to 

develop a modern and effective electronic deeds registration system that 
appropriately and effectively grants public access.  AmaBhungane also 
confirms that it would like the opportunity to make oral submissions before the 
Select Committee.  Please do not hesitate to contact us if any further 
information is needed. 

 
amaBhungane Centre for Investigative Journalism 
28 February 2019 

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	




