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I, the undersigned, 

STEPHEN PATRICK “SAM” SOLE	

state the following under oath: 

1 I am a Managing Partner of the applicant (“amaBhungane”), which has its 

head office at Community House, 41 Salt River Rd, Salt River, Cape Town, 

7925. 

2 The facts and allegations set out in this affidavit are, save where the contrary is 

indicated by the context, all within my personal knowledge and are to the best 

of my knowledge and belief both true and correct.  Where I make any legal 

submissions, I do so on the basis of legal advice. 

3 I am duly authorised to make this application and depose to this affidavit on 

behalf of the applicant.   

AN OVERVIEW OF THIS APPLICATION 

4 This application is brought in two parts.  

5 In Part A, amaBhungane seeks leave to intervene as a party in the main 

application between the President of the Republic of South Africa, the Public 

Protector and the other respondents (“the main application”). Alternatively, 

amaBhungane seeks admission as an amicus curiae. 
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6 In Part B, and assuming that the relief sought in Part A is granted, 

amaBhungane seeks certain relief in relation to the Executive Ethics Code, 

2000 (“the Code”). 

6.1 The proper interpretation and application of the Code is a matter of real 

dispute between the existing parties in the main application.  The 

President maintains that the Code did not require him to disclose 

donations made to the CR17 campaign.  The Public Protector, by 

contrast, maintains that the Code did indeed require the President to 

disclose donations made to the CR17 campaign.   

6.2 AmaBhungane does not and will not seek to enter into the debate 

regarding whether the President behaved lawfully or whether the Public 

Protector behaved lawfully. Those are matters that will be dealt with by 

the existing parties.   

6.3 AmaBhungane also does not and will not seek to enter into the debate 

regarding the proper interpretation of the Code. That is a matter that will 

be dealt with by the existing parties.  

6.4 However, in the event that this Court were to hold that the Code does 

not require the disclosure of donations made to campaigns for positions 

within political parties, such as the CR17 campaign, amaBhungane then 

contends that the Code is unconstitutional and invalid to that extent. 

6.5 This is because the Code then: 
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6.5.1 fails to meet the obligations imposed by the Constitution and the 

Executive Members’ Ethics Act 82 of 1998 (the “Ethics Act”); 

and/or  

6.5.2 is unconstitutionally and impermissibly vague. 

6.6 Therefore, in the event that this Court were to hold that the Code does 

not require the disclosure of donations made to campaigns for positions 

within political parties, amaBhungane seeks an order  

6.6.1 Declaring that the Code is unconstitutional, unlawful and invalid 

to this extent; and 

6.6.2 Directing that the declaration of invalidity shall have no 

retrospective effect and shall be suspended for a period of 12 

months to allow for the defect to be remedied. 

7 As this affidavit demonstrates and as will be argued in due course, it is critical 

that – if this Court concludes that the Code does not require the disclosure of 

donations made to campaigns for positions within political parties – this issue 

be dealt with and determined now.   

7.1 For the reasons set out in this affidavit, it is critical that where a member 

of the executive – including Cabinet Ministers and Deputy Ministers – 

runs for an office within his or her political party, the donations made to 

the campaign for that member of the executive must be disclosed.  If 
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this is not done, this undermines the unquestionably valuable role 

played by disclosure of financial interests and benefits by members of 

the executive. 

7.2 Thus, if the Code does not require the disclosure of donations made to 

campaigns for positions within political parties – which is an issue that 

must be determined in the main application – it is critical that it be 

declared unconstitutional to this extent without any delay, so that this 

can promptly be cured and rectified. 

8 In addition to the question of the constitutionality of the Code, amaBhungane 

also seeks leave to intervene, alternatively admission as an amicus curiae, to 

present brief legal argument on the effect of the Protection of Personal 

Information Act 4 of 2013 (“POPI”) in relation to documents which are alleged 

to contain “personal information”. I explain the need for these submissions 

below. 

9 I emphasise that it appears that this application will not be opposed by any of 

the parties. 

9.1 On 11 October 2019, the attorneys for amaBhungane – Webber 

Wentzel – wrote a letter to the Deputy Judge President outlining 

amaBhungane’s proposed intervention. The letter was copied to the 

attorneys for the President and the first to fourth respondents in the 

main application.  A copy is attached marked “A”.  
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9.2 No party responded by indicating any objection. 

9.3 On 3 November 2019, Webber Wentzel wrote to the attorneys for the 

President recording that, after the President’s attorneys had clarified the 

extent of amaBhungane’s intervention, they had indicated that the 

President would not be opposing the intervention application.  This was 

confirmed by a letter from the President’s attorneys on 4 November 

2019.  Copies of the letters are attached marked “B” and “C” 

respectively.  

9.4 Also on 3 November 2019, Webber Wentzel wrote to the attorneys for 

the first to fourth respondents in the main application, requesting that if 

they intended to oppose the intervention, they should indicate this by 5 

November 2019. A copy of the letter is attached marked “D”. No party 

responded indicating any opposition. 

9.5 I note that the correspondence concerned was not sent to the fifth and 

sixth respondents in the main application – that is the Economic 

Freedom Fighters and the Financial Intelligence Centre.  However, 

having regard to their role as intervening applicants themselves, it 

hardly seems likely that they would oppose this application. 

10 Lastly, I emphasise that the timetable proposed for the filing of papers involving 

the amaBhungane intervention is set out in prayer 4 of the Notice of Motion.   
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10.1 It will be noted that the timetable has been deliberately designed to 

ensure that it fits into and complies with the existing timetable for the 

filing of papers and heads of argument, as agreed between the existing 

parties and the Deputy Judge President. 

10.2 In any event, amaBhungane is willing to accommodate any reasonable 

request made by the existing parties for the adjustment of this timetable, 

provided that it meets the approval of the Deputy Judge President. 

11 Against that backdrop, this affidavit will address the following issues in turn: 

11.1 AmaBhungane’s direct and substantial interest; 

11.2 The influence of money on politics and policy; 

11.3 The relevant provisions;  

11.4 The unconstitutionality and invalidity of the Code; and 

11.5 The debate regarding the effect of POPI. 

AMABHUNGANE HAS A DIRECT AND SUBSTANTIAL INTEREST 

12 The applicant is the AMABHUNGANE CENTRE FOR INVESTIGATIVE 

JOURNALISM NPC, a not-for-profit company incorporated under registration 
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no. 2009/024323/08, headquartered at Community House, 41 Salt River Rd, 

Salt River, Cape Town, 7925. 

13 AmaBhungane approaches this Court in its own interest and in the public 

interest.  

14 AmaBhungane has a direct and substantial interest in the question of whether 

the Code requires the disclosure of donations made to campaigns for positions 

within political parties and the impact of the Constitution and Ethics Act in this 

regard. 

14.1 amaBhungane was founded to promote open, accountable and just 

democracy by developing investigative journalism in the public interest 

by engaging in the best practice of investigations; transferring 

investigative skills to other journalists; and helping to secure the 

information rights investigative journalist need to do their work. 

14.2 In terms of this objective amaBhungane and, before its founding, some 

of its directors and employees, have been involved in important legal 

matters dealing with the right to access to information in terms of 

section 32 of the Constitution.  For example, Stefaans Brümmer, one of 

the managing partners of the applicant, was the applicant in Brümmer v 

Minister for Social Development and Others 2009 (6) SA 323 (CC). 

14.3 AmaBhungane has been involved in much litigation in respect of the 

right of access to information.  For instance, amaBhungane was the first 



 9

applicant in MandG Centre for Investigative Journalism and Another v 

Minister of Public Works and Others [2014] ZAGPPHC 226.  There 

have been numerous other cases where amaBhungane advocated for 

the right of access to information, such as Nova Property Group 

Holdings v Cobbett [2016] ZASCA 63; [2016] 3 All SA 32 (SCA); 2016 

(4) SA 317 (SCA); MandG Centre for Investigative Journalism NPC and 

Another v Minister of Defence and Military Veterans and Another [2017] 

ZAGPPHC 195 and more recently, in the context of regulating bulk 

surveillance by the State, Amabhungane Centre for Investigative 

Journalism NPC and Another v Minister of Justice and Correctional 

Services and Others [2019] ZAGPPHC 384. 

14.4 Also, in terms of its objective, amaBhungane is dedicated to uncovering 

information that is of public interest and reporting that information to the 

public.  AmaBhungane famously released information that exposed a 

network of corruption between certain powerful individuals within the 

arms of government, particularly the Executive, and the Gupta family.  

This exposé - which has won local and international awards - was 

known as the #GuptaLeaks.  AmaBhungane, from its founding days, 

has always been keenly interested in exposing corruption by bringing 

light to information that has been secretly stowed.  Given the issues 

related to access to information in the main application, amaBhungane 

has a significant interest in the main application. 

14.5 The question of whether the Code ought to require the disclosure of 

donations made to campaigns for positions within political parties will 



 10

have a direct impact on the work of amaBhungane, other investigative 

journalists and the general public.  

14.6 As will be demonstrated below, if the Code does not require disclosure 

of such campaign donations, this will significantly hamper the ability of 

investigative journalists, such as those at amaBhungane, to investigate 

and expose potential conflicts of interest, actual conflicts of interest and 

corruption.  It will make it difficult for the general public to draw a nexus 

between the interests that an elected official advances and monies that 

have sponsored that position.   

14.7 This raises the very real concern of what is called in some jurisdictions 

“dark money”.  Dark money is money that has been routed via opaque 

means, thus concealing its true source. Ultimately, as I will demonstrate 

below, dark money, if not brought to light through disclosure, will erode 

our democratic systems of government and enable the “will” of the 

people to be subjected to the will of the affluent.   

14.8 amaBhungane’s direct and substantial interest lies in the fulfilment of 

our objective of helping to secure the information rights investigative 

journalists need to do their work – and in particular in ensuring that 

through our and other investigative journalists’ work, the public is made 

aware of where money is being spent to further a particular political 

interest or agenda. 
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15 For all of the same reasons, the public has a patent interest in the question of 

whether the Code requires the disclosure of donations made to campaigns for 

positions within political parties and the impact of the Constitution and Ethics 

Act in this regard. 

16 In addition, given amaBhungane’s track record set out above, it is plain that 

amaBhungane has a direct and substantial interest in question of the effect of 

POPI in relation to documents which are alleged to contain “personal 

information”.  The public has a similar interest. 

17 I therefore submit that amaBhungane has the necessary interest to be granted 

leave to intervene in the main application, alternatively admission as an amicus 

curiae in the main application. 

THE INFLUENCE OF MONEY ON POLITICS AND POLICY 

18 Money’s ability to exert disproportionate and undue influence over politicians is 

a well-known flaw in modern politics.  The connection between money and 

corruption is clear: when conflicts of interests abound, as they do when private 

money fills the coffers of public servants, the opportunities for rent-seeking and 

quid quo pro corruption and bribery are plentiful.  When the public is unaware 

of or unable to effectively monitor these relationships, the appetites for risking 

legal and political liabilities grow.  When politicians know they can operate 

without the scrutiny brought by an effective watchdog system, they may be 

more likely to take advantage of the spoils of public office at the expense of the 
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public good.  Some of these revelations are becoming patently clear at the 

Zondo Commission of Inquiry.   

19 According to a report by Money, Politics and Transparency, South Africa rates 

a mere 36% for its overall campaign finance laws.  The findings of the report 

precede the enactment of the Political Party Funding Act 6 of 2018.  However, 

many of the report’s findings are still of relevance after the promulgation of the 

latter.  The relevant findings in the report are that: 

19.1 There are no restrictions on contribution and expenditure in South 

Africa. 

19.2 Parties may take in unlimited amounts of money from any kind of donor, 

and may spend as much as possible during elections. 

19.3 No information on private contributions, or the use of those 

contributions, is mandated by law.  This means, in practice, very limited 

information on the spending of political parties is available to the public.  

Third party actors are entirely unregulated in South Africa, despite their 

presence and influence during campaigns. 

19.4 There is no ban on anonymous contributions. 

19.5 There are no disclosure or reporting requirements when it comes to in-

kind donations to political parties and individuals. 
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19.6 There are no disclosure obligations in respect of loans to political 

parties and individual candidates. 

19.7 There are no limits on the amounts an individual can contribute towards 

a campaign. 

19.8 There are no limits on the amounts a corporate can contribute towards 

a campaign. 

19.9 There are no limits on the amounts third parties such as unions, 

foundations, think-tanks, political action committees can spend on a 

political party or individual.  Nor is there a ban on such contributions. 

20 In respect of reporting and public disclosure laws, South Africa scored a 

miserable 17%.  The relevant findings of the Report are that: 

20.1 There is no obligation on political parties and individual candidates to 

report itemized contributions and expenditures both during and outside 

the electoral campaign period. 

20.2 There is no obligation on political parties and individual candidates to 

report their financial information on a monthly or quarterly during a 

campaign period. 

20.3 There is no obligation on individual candidates to make available their 

financial information to the public.  
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21 The full report is an examination of 57 countries in the world.  The relevant 

parts of the report related to South Africa are attached hereto and marked “E”. 

22 Why is transparency important to the political system?  In short: because the 

risks inherent in non-disclosure threaten the very functioning of the democratic 

system.  Unaccountable people and entities with unknowable resources bring 

potentially extraordinary influence to bear on policy and the elected officials 

they have sponsored. 

23 Democracy—that is, one person, one vote; how policy decisions should get 

made and how representation works—is diminished.  The goals of an open, 

transparent and accountable government (even of participatory democracy) are 

harder to reach because the range of participants who can run for office and 

the range of choices they might make—policy options implemented or 

presented to a legislature—are narrowed by forces other than the democratic 

principles enshrined in our Constitution. 

24 Transparency is not only an end in itself, but a principle that enhances good 

governance.  It means casting light on the workings of governmental power.  

Thus, access to information is a tool that encourages a greater and more 

accurate flow of information between government and the governed.  It also 

seeks to create an accountability fillip, and an incentive to better or at least 

more publicly-spirited decision making, since decision-makers are aware that 

the influences potentially impacting on their decisions may become publicly 

knowable and hence could be the subject of criticism. 
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25 The release of information can inform social discourse and media 

investigations, whilst encouraging public representatives to be more reflective 

about, and accountable for, how they exercise their powers. 

26 Transparency in relation to money and policy is essential because voters 

should and ought to consider the source of the message they receive from 

politicians.  In My Vote Counts 2, the Chief Justice writing for the majority, 

recognised that our democracy is strengthened when voters make informed 

decisions and give proper weight to different speakers and messages.1  The 

court cited, with approval, the decision of the US Supreme Court in Buckley v 

Valeo where that court held that access to information: 

“provides the electorate with information as to where political 
campaign money comes from and how it is spent by the candidate in 
order to aid the voters in evaluating those who seek [public] office. It 
allows the voters to place each candidate in the political spectrum 
more precisely than is often possible solely on the basis of party 
labels and campaign speeches. The sources of a candidate’s 
financial support also alert the voter to the interests to which a 
candidate is most likely to be responsive and thus facilitate 
predictions of future performance in office. 
Second, disclosure requirements deter actual corruption and avoid 
the appearance of corruption by exposing large contributions and 
expenditures to the light of publicity. This exposure may discourage 
those who would use money for improper purposes either before or 
after the election. A public armed with information about a 
candidate’s most generous supporters is better able to detect any 
post-election special favours that may be given in return.”2 

27 The court, in My Vote Counts 2, recognised the potential that secret money 

may have on our democracy: 

                                             
1 My Vote Counts NPC v Minister of Justice and Correctional Services and Another [2018] ZACC 17; 2018 (8) 

BCLR 893 (CC); 2018 (5) SA 380 (CC) (My Vote Counts 2). 
2 Buckley v Valeo 424 US 1 (1976) (Buckley) at paras 66-7. 
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“Public and private sector corruption is a matter of grave concern 
around the world.  And it appears that the political landscape and by 
extension governance has not been left untouched.  The need for 
efficiency and effectiveness in the prevention, containment and 
elimination of corruption linked to the private funding of political 
parties and independent candidates seems to cry out for urgent 
intervention. For, corruption that flows from secret private funding 
could otherwise stealthily creep into our political and governance 
space, toxify it and fossilise itself to our detriment, if it has not 
already done so.”3 

28 When a voter makes their mark on a ballot paper, they are being asked to 

make an important political decision about the future of the country and who will 

wield the power and might of our democratic systems.4  In the absence of 

proper and full disclosure, a voter is being asked to judge political messages 

without the benefit of knowing what ulterior motives or hidden benefits may be 

driving the messenger.  The only way they can do that is if they know 

meaningfully where the spending is coming from.  It is for this reason that the 

majority in My Vote Counts 2 held that 

“[33] This case is after all about establishing a principle-based 
system that will objectively facilitate the meaningful exercise of the 
right to vote, regard being had to its veritable significance.  The 
system’s inbuilt capacity to sift the corrupt from the ethically upright 
is an indispensable requirement.  For this reason, any information 
that completes the picture of a political party or an independent 
candidate in relation to who they really are or could be influenced by, 
in what way and to what extent, is essential for the proper exercise 
of the voter’s “will” on which our government is constitutionally 
required to be based.  An environment must thus be created for the 
public to know more than what is said in manifestos or during 
campaign trails. As will become apparent below, what is implicitly 
envisioned by section 19 is an informed exercise of the right to vote. 
[34] For every citizen to be truly free to make a political choice, 
including which party to join and which not to vote for or which 
political cause to campaign for or support, access to relevant or 
empowering information must be facilitated.  Not only must the 
information be “held” in one form or another, it must also be 

                                             
3 My Vote Counts 2 at para 4. 
4 Id at para 31. 
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reasonably accessible to potential voters.  They need it to be able to 
make a quality decision to vote for a particular political party or 
independent candidate.”5 (emphasis added.) 

29 The court further held that 

“[39] This then means that political parties and independent 
candidates should not be left to pick and choose what information 
would be “held”, preserved and disclosed to those who depend on 
information to determine to whom to entrust their future, that of the 
nation and posterity.  All information necessary to enlighten the 
electorate about the capabilities and dependability or otherwise of 
those seeking public office must not only be compulsorily captured 
and preserved but also made reasonably accessible.” 

30 The court also aptly summed up the dangers of dark money to our democracy: 

“[40] The reality is that private funders do not just thoughtlessly 
throw their resources around. They do so for a reason and quite 
strategically. Some pour in their resources because the policies of a 
particular party or independent candidate resonate with their world-
outlook or ideology. Others do so hoping to influence the policy-
direction of those they support to advance personal or sectional 
interests. Money is the tool they use to secure special favours or 
selfishly manipulate those who are required to serve and treat all 
citizens equally. 
[41] Unchecked or secret private funding from all, including other 
nations, could undermine the fulfilment of constitutional obligations 
by political parties or independent candidates so funded, and by 
extension our nation’s strategic objectives, sovereignty and ability to 
secure a “rightful place” in the family of nations. Our freely elected 
representatives must thus be so free that they would be able to 
focus and deliver on their core constitutional mandate.  They cannot 
help build a free society if they are not themselves free of hidden 
potential bondage or captivation. 
… 
[48] The foundational values of our constitutional democracy like 
openness, responsiveness, accountability and the realisation of the 
constitutional vision of building a united nation and improving the 
quality of life of all, could thus be at the mercy of unknown and even 
unscrupulous funders.  For, there is indeed no free lunch. This is not 
to say that all funders are, without more, intent on furthering selfish 
or sectional interests at the expense of national interests.  But some 
big political campaign funders even in old democracies have been 

                                             
5 Id at paras 33 and 34. 
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exposed as being inclined “to use money for improper purposes”.  
They reportedly tend to determine or influence in a meaningful way, 
the policy-direction to be pursued by those in whose political life or 
fortunes they “invested” their resources.  And when elected public 
office-bearers are illegitimately dictated to, that is likely to poison the 
broader political landscape and governance, thus weakening or 
throttling our shared values and constitutional vision.  Lack of 
transparency on private funding provides fertile and well-watered 
ground for corruption or the deception of voters.” 

31 There is accordingly no question that: 

31.1 Money donated to or for the benefit of those involved in our political 

system – whether it is for election directly to a public position or to a 

position in a party that leads to a public appointment – can have a 

deeply damaging effect on democracy; and   

31.2 Compulsory disclosure of such donations is one of the key ways in 

which this risk can be mitigated. 

THE RELEVANT PROVISIONS 

The constitutional provisions 

32 The Constitution vests an enormous amount of power on the Executive arm of 

government.  In SARFU III, the Constitutional Court held that: 

“Public administration, which is part of the executive arm of 
government, is subject to a variety of constitutional controls.  The 
Constitution is committed to establishing and maintaining an 
efficient, equitable and ethical public administration which respects 
fundamental rights and is accountable to the broader public.  The 
importance of ensuring that the administration observes fundamental 
rights and acts both ethically and accountably should not be 
understated.  In the past, the lives of the majority of South Africans 
were almost entirely governed by labyrinthine administrative 



 19

regulations which, amongst other things, prohibited freedom of 
movement, controlled access to housing, education and jobs and 
which were implemented by a bureaucracy hostile to 
fundamental rights or accountability.  The new Constitution 
envisages the role and obligations if government quite differently.”6 

33 To that end, section 195(1) of the Constitution commits public servants, 

including the Executive, to the following values and principles: 

“(a) A high standard of professional ethics must be promoted and 
maintained. 
… 
(e) People’s needs must be responded to, and the public must be 
encouraged to participate in policy-making; 
(f) Public administration must be accountable; 
(g) Transparency must be fostered by providing the public with 
timely, accessible and accurate information.” 

34 Section 96 of the Constitution then requires an appropriate code of ethics to be 

put in place to govern members of the Executive and makes clear the risk of 

conflicts of interest affecting the Executive: 

“96  Conduct of Cabinet members and Deputy Ministers 
(1) Members of the Cabinet and Deputy Ministers must act in 

accordance with a code of ethics prescribed by national 
legislation. 

(2) Members of the Cabinet and Deputy Ministers may not- 
 (a) undertake any other paid work; 

(b) act in any way that is inconsistent with their office, or 
expose themselves to any situation involving the risk of a 
conflict between their official responsibilities and private 
interests; or 

(c) use their position or any information entrusted to them, to 
enrich themselves or improperly benefit any other 
person.” 

                                             
6 President of the Republic of South Africa and Others v South African Rugby Football Union and Others [1999] 

ZACC 11; 2000 (1) SA 1; 1999 (10) BCLR 1059 (SARFU III) at para 133. 
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35 I am advised and submit that there is well established jurisprudence to the 

effect that the state is required by section 7(2) of the Constitution to take 

reasonable measures to combat and prevent corruption.  

36 I submit that this applies equally in the present context. In enacting the code of 

ethics required by section 96(1) of the Constitution, the State and President are 

obliged to act reasonably and, in particular, must take all reasonable measures 

to combat and prevent or at least minimise the risk of corruption, conflicts of 

interest and improper influence.  

The international treaties 

37 The obligations imposed by the Constitution are consistent with and must be 

understood in the light of international treaties which South Africa is bound to.   

38 Article 5(1) of the United Nations Convention Against Corruption (“the 

Convention”) (ratified by South Africa on 22 November 2004) provides that 

“Each State Party shall, in accordance with the fundamental 
principles of its legal system, develop and implement or maintain 
effective, coordinated anti-corruption policies that promote the 
participation of society and reflect the principles of the rule of law, 
proper management of public affairs and public property, integrity, 
transparency and accountability.” 

39 Furthermore, Articles 7(3) and (4) provide that: 

“(3) Each State Party shall also consider taking appropriate 
legislative and administrative measures, consistent with the 
objectives of this Convention and in accordance with the 
fundamental principles of its domestic law, to enhance transparency 
in the funding of candidatures for elected public office and, where 
applicable, the funding of political parties. 
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(4) Each State Party shall, in accordance with the fundamental 
principles of its domestic law, endeavour to adopt, maintain and 
strengthen systems that promote transparency and prevent conflicts 
of interest.” 

40 Under the code of conduct for public officials, the Convention provide in article 

8(5) that 

“Each State Party shall endeavour, where appropriate and in 
accordance with the fundamental principles of its domestic law, to 
establish measures and systems requiring public officials to make 
declarations to appropriate authorities regarding, inter alia, their 
outside activities, employment, investments, assets and substantial 
gifts or benefits from which a conflict of interest may result with 
respect to their functions as public officials.” 

41 Article 13 then provides, in relevant parts, that 

“Each State Party shall take appropriate measures, within its means 
and in accordance with fundamental principles of its domestic law, to 
promote the active participation of individuals and groups outside the 
public sector, such as civil society, non-governmental organizations 
and community-based organizations, in the prevention of and the 
fight against corruption and to raise public awareness regarding the 
existence, causes and gravity of and the threat posed by corruption. 
This participation should be strengthened by such measures as: 
(a) Enhancing the transparency of and promoting the contribution of 
the public to decision-making processes; 
(b) Ensuring that the public has effective access to information.” 

42 Article 18, of particular relevance to this application, provides that 

“Each State Party shall consider adopting such legislative and other 
measures as may be necessary to establish as criminal offences, 
when committed intentionally: 
(a) The promise, offering or giving to a public official or any other 
person, directly or indirectly, of an undue advantage in order that the 
public official or the person abuse his or her real or supposed 
influence with a view to obtaining from an administration or public 
authority of the State Party an undue advantage for the original 
instigator of the act or for any other person; 
(b) The solicitation or acceptance by a public official or any other 
person, directly or indirectly, of an undue advantage for himself or 
herself or for another person in order that the public official or the 
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person abuse his or her real or supposed influence with a view to 
obtaining from an administration or public authority of the State Party 
an undue advantage.” 

43 Lastly, section VII(7) of the Organisation for Economic Co-operation and 

Development (which South Africa is not a member of) Guidelines for 

Multinational Enterprises also provides that enterprises shall not “make illegal 

contributions to candidates for public office or to political parties or to other 

political organisations.  Political contributions should fully comply with public 

disclosure requirements and should be reported to senior management.” 

The Ethics Act 

44 Parliament has duly enacted the Ethics Act.  

45 Section 2(1) of the Ethics Act obliges the President to enact a code of ethics, 

after consultation with Parliament, that will prescribe the standards and rules 

aimed at “promoting open, democratic and accountable” government and with 

which members of the Executive must comply in performing their official duties. 

46 Sections 2(2)(a) and (b) of the Ethics Act provide that the Code must: 

“(a) include provisions requiring Cabinet members, Deputy Ministers 
and MECs- 

(i) at all times to act in good faith and in the best interest of 
good governance; and 

(ii) to meet all the obligations imposed on them by law; and  
(b) include provisions prohibiting Cabinet members, Deputy 

Ministers and MECs from— 
(i) undertaking any other paid work; 
(ii) acting in a way that is inconsistent with their office; 
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(iii) exposing themselves to any situation involving the risk of 
a conflict between official responsibilities and their private 
interests; 

(iv) using their position or any information entrusted to them, 
to enrich themselves or improperly benefit any other 
person; and 

(v) acting in a way that may compromise the credibility or 
integrity of their office or of the government.” 

47 These provisions of the Ethics Act mean that the Code must ensure that 

members of the Executive do not place themselves in positions that may 

compromise their ability to discharge their duties without any undue influence 

— including accepting anonymous and undisclosed financial contributions. 

48 Section 2(2)(c) of the Ethics Act then provides that the Code must require 

Cabinet members and Deputy Ministers to disclose: 

“(i) all their financial interests when assuming office; and 
(ii) any financial interests acquired after their assumption of office, 
including any gifts, sponsored foreign travel, pensions, hospitality 
and other benefits of a material nature received by them or by such 
persons having a family or other relationship with them as may be 
determined in the code of ethics.” 

49 Section 2(2)(d) of the Ethics Act then proscribes that at a minimum, the 

financial interests that members of the Executive must disclose must be “at 

least include the information, and be under the same conditions of public 

access … as is required by members of the National Assembly”.  It goes on to 

provide that the Code may, however, require members of the Executive to 

disclose additional information. 

50 Section 2(2)(c) was intended to require the Code to cast a wide net in relation 

to financial interests a member of the Executive may possibly have.   
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50.1 It provides that a member of the Executive must disclose all of their 

financial interests on assumption of office and any financial interests 

after assumption of office. 

50.2 It then goes on to list what kind of information that financial interest 

should include.  Consistent with the wide net it seeks to cast, it then 

provides that disclosure should not only be of the member him/herself 

but also persons within their family or others that may have a familial or 

close connection with that member. 

THE CODE IS UNCONSTITUTIONAL AND INVALID 

51 In the event that the Code does not require the disclosure of donations made 

to campaigns for positions within political parties, such as the CR17 campaign, 

the Code is unconstitutional and invalid to that extent. This is for two separate 

sets of reasons: the first relating to substance and the second relating to 

vagueness. 

Substantively invalid 

52 The Ethics Act does not define the kind of financial interest that is to be dealt 

with by the Code.   

52.1 However, in the context of the Act and its purpose, a proper definition of 

financial interest means a direct or indirect interest in, or engagement in 

any business or transaction or professional activity or any obligation of 
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any nature, which is in conflict, or has the potential to be in conflict, with 

the proper discharge of a member’s duties.   

52.2 The Ethics Act deliberately does not confine itself to direct or indirect 

financial interests a member of the Executive may have nor 

exhaustively state which financial interests must be disclosed.  The 

underlying and guiding principle is whether a financial interest may 

compromise, or has the potential to compromise, a member of the 

Executive.  This includes both direct and indirect financial interests.  It is 

for that reason that, even though the member may not have a direct 

financial interest, they must disclose financial interests of family 

members and other individuals that a member may have a close or 

familial relationship with. 

53 In all the circumstances and in light of what is set out above, a failure by the 

Code to require the disclosure of donations made to campaigns for positions 

within political parties would mean that the Code is in breach of: 

53.1 The Constitution itself, including sections 1, 7(2), 19, 32, 96 and 195 

thereof; and 

53.2 The Executive Ethics Act. 

54 There is no lawful, rational or reasonable basis for the Code to exclude 

donations made to campaigns for positions within political parties.   
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54.1 These donations self-evidently produce a tangible and direct benefit for 

the politicians concerned.  They enable the member of the executive to 

more effectively campaign for a position within the political party and 

increase the odds of that campaign succeeding. 

54.2 This is of considerable significance and benefit, particularly in our 

political system whereby the leader of the majority party in Parliament 

almost inevitably becomes the President and whereby senior office-

bearers in the majority party almost inevitably receive influential and 

powerful positions in the Cabinet. The same principle applies to 

provincial positions subject to the Ethics Act.  

54.3 Success in an internal party election is thus extraordinarily valuable and 

important for the candidate concerned and raising sufficient funds for 

the internal party campaign is critical to maximise prospects of success.  

54.4 This is demonstrated by the vast sums of money apparently donated to 

and used by the CR17 campaign.  

54.5 But the issue is not limited to the CR17 campaign or the African 

National Congress. 

54.6 It applies to all members of the executive from any political party who 

campaigned for internal political positions – successfully or 

unsuccessfully – shortly before becoming members of the executive or 

during their term as members of the executive.    
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54.7 For all of these members of the executive, it is essential that the public 

is aware of who donated to their campaigns and in what amounts. Only 

then can the media properly investigate and the public properly consider 

whether the members of the executive have behaved properly and 

independently of those who funded their campaigns or whether they 

have instead acted in a manner that is inconsistent with their oaths of 

office and their duties under the Constitution and the law. 

54.8 It is irrelevant that the members of the executive concerned might not 

be soliciting the donations themselves or might not be in control of the 

funds donated or might not even be aware immediately of who made 

the donations.   What is critical is that the members of the executive and 

their campaigns benefit from the funds – and this leads to a real risk of 

conflict of interest, patronage and corruption. 

55 The opposite approach would mean that members of the Executive could be 

easily “captured” by secret slush funds and dark monies that are unaccountable 

to the general public.  Secrecy enables corruption and conduces more to a 

disposition by politicians that is favourable towards those who funded them 

privately once elected into public office.  Transparency and disclosure in the 

area of the private funding of political parties and independent candidates helps 

in the detection or discouragement of improper influence and the fight against 

corruption. 

56 Politicians who use public office in the furtherance of the agendas of 

benefactors, at the expense of the best interests of all, are far more likely to be 
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found out where there is transparency.  The disclosure of information on the 

private funding of political players will thus keep voters better-equipped to make 

out the real interests these politicians are likely to serve – and to deter 

politicians from serving those interests at the expense of the public.  

57 In all the circumstances, a failure by the Code to require the disclosure of 

donations made to campaigns for positions within political parties would mean 

that the Code is to this extent unconstitutional, unlawful and invalid.  

Invalid due to vagueness 

58 Alternatively and in the event that this Court finds that the Code does not 

clearly deal with whether the disclosure of donations made to campaigns for 

positions within political parties is required, the Code is unconstitutionally 

vague. 

59 I am advised that it is an important principle of the rule of law, which is a 

foundational value of our Constitution, that rules be articulated clearly and in a 

manner accessible to those governed by the rules.7  A rule that is vague is an 

affront to the rule of law and must be declared unconstitutional. 

60 It is especially important that the Code clearly and properly set out what 

interests members of the Executive are required to disclose, as this is critical 

for the reasons set out above, 

                                             
7 Affordable Medicines Trust and Others v Minister of Health and Others [2005] ZACC 3; 2006 (3) SA 247 (CC); 

2005 (6) BCLR 529 (CC) at para 108. 
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61 Paragraph 6 of the Code, which deals with financial interests to be disclosed, 

states a list of financial interests that members of the Executive are required to 

disclose.  Of relevance to this application is the obligation to disclose “benefits” 

and “sponsorships”.  I will deal with each in turn. 

62 Other than stating that the “benefit” to be disclosed must be of a material 

nature, the Code is silent on what “benefits” means.   

62.1 There is no definition provided in the Code nor is a meaning of the word 

apparent. 

62.2 The dictionary definition of “benefit” does not assist in shedding any 

light on the meaning intended by the Code.  The Oxford English 

Dictionary defines “benefit” as “an advantage or profit gained from 

something”.  This definition is unhelpful in understanding the meaning of 

“benefit” in the Code — precisely what is the “advantage” referred to in 

the definition.   

63 The meaning of “sponsorship” faces similar perils.   

63.1 There is no definition of “sponsorship” in the Code nor is the meaning 

intended apparent in the Code itself. 

63.2 The Oxford English Dictionary defines “sponsorship” as “the position of 

being a sponsor” or “financial support received from a sponsor”.  

Sponsor is further defined as “a person or organization that pays for or 
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contributes to the costs involved in staging a sporting or artistic event in 

return for advertising” or “provide funds for (a project or activity or the 

person carrying it out)”. 

63.3 Paragraph 6.2(a) of the Code tersely provides that “sources and 

description of direct financial sponsorship or assistance from any source 

other than the member’s party which benefits the member in his or her 

personal and private capacity” must be disclosed. 

63.4 However, the words “direct financial sponsorship” do not aid in defining 

what “sponsorship” means. It is unclear whether paragraph 6.2(a) is 

meant to qualify the meaning of “sponsorship”. 

63.5 It is also unclear whether “assistance” is qualified by the preceding word 

“direct”. 

64 Thus, if this Court finds that the Code does not clearly deal with whether the 

disclosure of donations made to campaigns for positions within political parties 

is required, the Code is unconstitutionally vague to this extent. 

Remedy 

65 In the event that this Court concludes that the Code is unconstitutional and 

invalid to the extent indicated, the question of an appropriate remedy arises.   

66 The relevant considerations include the following: 
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66.1 There is self-evidently no point in declaring the Code invalid with 

retrospective effect as members of the Executive would have acted in 

accordance with the Code as it stood at the time.   

66.2 Moreover, there are a number of ways that the Code could be amended 

to clearly and expressly require disclosure of donations made to 

campaigns for positions within political parties. The constitutional defect 

is therefore not easily amenable to an interim reading-in. 

66.3 At the same time, given the importance of this issue, it is imperative that 

the constitutional defects be remedied promptly. 

67 Therefore, in the event that this Court were to hold that the Code does not 

require the disclosure of donations made to campaigns for positions within 

political parties, amaBhungane seeks an order  

67.1 Declaring that  the Code is unconstitutional, unlawful and invalid to this 

extent; and 

67.2 Directing that the declaration of invalidity shall have no retrospective 

effect and shall be suspended for a period of 12 months to allow for the 

defect to be remedied. 
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THE DEBATE REGARDING THE EFFECT OF POPI 

68 The remaining and separate issue which amaBhungane seeks to address is 

the effect of POPI in relation to documents which are alleged to contain 

“personal information”. 

69 The President contends in paragraphs 83 to 90 of his supplementary affidavit 

that the Public Protector relied on unlawfully or improperly obtained evidence. 

He contends that this evidence contains “personal information” in terms of 

POPI. 

70 This in turn triggered an application by the Information Regulator to be admitted 

as an amicus curiae. That application has been been granted. The Information 

Regulator seeks leave to present argument on the legal principles in terms of 

POPI and other statutes regarding whether the evidence concerned should be 

admitted. The precise stance of the Information Regulator is not made clear by 

its affidavit. Nor does its affidavit make clear what submissions it will advance. 

71 AmaBhungane has no wish to become involved in any debate about whether 

the evidence concerned was improperly or unlawfully obtained – nor in any 

debate about whether the use of the evidence supports or does not support the 

President’s review. It will not enter into those debates. 

72 However, it appears that the President and/or the Information Regulator might 

be seeking to argue at the hearing that once a document contains “personal 

information” which is improperly obtained, it follows ineluctably that the Court 
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must prevent the document from being publicly disseminated.  This is even if 

the documents concerned, as here, form part of the Rule 53 record.  This 

stance was adopted by the President’s attorneys in their letter dated 8 August 

2019 to the Deputy Judge President, a copy of which is attached marked ‘F’. 

73 AmaBhunange is of the respectful view that if this is to be the argument of the 

President or the Information Regulator, it would be wrong in law and at odds 

with the open justice principle.    

73.1 A court has the power to direct that information before it be sealed and 

not publicly disseminated and the question of how the information was 

obtained and whether it is “personal information” might be one relevant 

consideration in this regard. 

73.2 But it is certainly not the case that once a document contains “personal 

information” which is improperly obtained, it follows ineluctably that the 

Court must prevent the document from being publicly disseminated.   

73.3 Indeed, laying down such a novel principle would have far-reaching and 

deleterious effects. 

74 It appears further from paragraph 32.2 of the Information Regulator’s 

application that she also wishes to address the issue of the proper balance 

between the right to privacy, the right of access to information and the right to 

freedom of expression – an issue of direct interest to amaBhungane. 
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75  Accordingly, if these issues are to be dealt with during the main application, 

amaBhungane wishes to make brief legal argument on the correct approach in 

this regard. If, of course, this issue is not to be dealt with during the main 

application, then this aspect will fall away. 

CONCLUSION 

76 In the circumstances, I pray for an order in the terms set out in Part A and Part 

B of the Notice of Motion. 

77 In view of the unusual nature of these proceedings, amaBhungane only seeks 

costs from those respondents opposing the relief sought. 
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Dear Judge Ledwaba 

The President of the Republic of South Africa // The Public Protector and Others (case 

no: 55578/2019) 

1. We refer to the above matter ("the main application"). 

2. We act on behalf of the amaBhungane Centre for Investigative Journalism NPC 

("amaBhungane"), a non-profit company founded to promote open, accountable and just 

democracy by developing investigative journalism in the public interest via the best 

practice of investigations, transferring investigative skills to other journalists, and helping 

to secure the information rights investigative journalists need to do their work. 

3. In addition, amaBhungane publishes its work on its website as well as through a variety of 

publication partners which have included the Mail & Guardian, Business Day, Daily 

Maverick, City Press, Sunday Times and others. 

4. Our counsel on brief is Advocate Steven Budlender SC.  

5. We write this letter on behalf of amaBhungane in order to inform this Honourable Court 

that amaBhungane will shortly be delivering an application ("the interlocutory 
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application") in which it seeks leave to intervene in the main application as an interested 

party, alternatively admission as an amicus curiae. 

6. In this regard and by way of explanation of our client’s stance on the matter is as follows: 

6.1 On the papers filed thus far, it appears that a material issue between the parties will 

be whether the President was required to disclose the donations to the CR17 

campaign in terms of the Executive Ethics Code. 

6.2 The proper interpretation of the Executive Ethics Code in this regard will no doubt be 

fully ventilated by the President, on the one hand, and the Public Protector, on the 

other. 

6.3 Our client, however, wishes to advance the contention that if the Court concludes 

that the Executive Ethics Code does not, properly interpreted, clearly require the 

disclosure of donations to campaigns such as the CR17 campaign (and similar 

campaigns by other persons subject to the Code), then the Code is unconstitutional 

and invalid for one of two reasons: 

6.3.1 either it is unconstitutionally and impermissibly vague; or 

6.3.2 it is unconstitutional and invalid because it fails to meet the requirements of 

the Constitution and the Executive Members' Ethics Act, 1998, which require 

the Code to insist on disclosure of these sorts of donations. 

6.4 This is in keeping with our client’s interest in and commitment to promoting an open, 

accountable and just democracy. 

6.5 In the event that our client’s contentions are upheld, our client will seek an order in 

the main application that: 

6.5.1 the Code is declared unconstitutional and invalid to the extent just indicated; 

6.5.2 the declaration of invalidity will not have retrospective effect and will be 

suspended for a period of 12 months; and 

6.5.3 the President is directed to amend the Code to remedy the defect within 12 

months.  
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7. In addition, our client will also seek leave to make certain submissions on the issues 

raised by the Information Regulator, whom we understand was recently admitted by this 

Court as an amicus curiae.  We are of the respectful view that certain of the submissions 

intended to be advanced by the Information Regulator are not correct. 

8. We are presently in the process of preparing the necessary interlocutory application, but 

wanted to advise of our client’s intentions at the earliest possible opportunity. 

9. We would be most grateful if you could provide directions as to the time periods for the 

filing and hearing of our client’s interlocutory application. In this regard, we anticipate our 

client will be in a position to file its interlocutory application by 24 October 2019. 

Yours faithfully 

WEBBER WENTZEL 

Dario Milo 
Partner 
Direct tel: +27 11 530 5232 
Direct fax: +27115306232 
Email: dario.milo@webberwentzel.com 

Sent electronically without signature.  

 

CC:  Harris Nupen Molebetsi Attorneys:  rethabile@hnmattorneys.co.za  

 Seanego Incorporated Attorneys:   theo@seanego.co.za  

 Speaker of the National Assembly:  snjikela@parliament.gov.za;     
        speaker@parliament.gov.za  

 National Director of Public Prosecutions: sitolek@saps.gov.za; jdschmidt@npa.gov.za  
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Dear Sir 

The President of the Republic of South Africa // The Public Protector and Others (case 

no: 55578/2019) 

1. We refer to the above matter ("the main application"), our letter to the Deputy Judge 
President dated 11 October 2019 ("our letter") and the subsequent telephonic 
discussions between us. 

2. We record that during those discussions: 

2.1 You enquired whether our client, if granted leave to intervene, intended to become 
involved in the debate regarding the proper interpretation of the Executive Ethics 
Code (“the Code”). 

2.2 We confirmed that, as intimated in our prior letter to the Deputy Judge President: 

2.2.1 Our client will not become involved in the debate regarding the proper 
interpretation of the Code and intended to leave that to the existing parties; 
and 

2.2.2 Instead, our client will confine itself to the question of whether the Code, if it is 
interpreted by the Court not to require the disclosure of donations to 
campaigns such as the CR17 campaign and other such campaigns, is 
unconstitutional and invalid and our client would seek a declaration of 
invalidity suspended for twelve months in this regard; and 

B
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2.3 You indicated that, on this basis, your instructions were that your client will not 
oppose our client’s application for leave to intervene. 

3. For the sake of good order, please confirm by Tuesday 5 November 2019 that this is 
indeed your client’s position. 

Yours faithfully 

WEBBER WENTZEL 

Dario Milo 
Partner 
Direct tel: +27 11 530 5232 
Direct fax: +27115306232 
Email: dario.milo@webberwentzel.com 

Sent electronically without signature.  
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Dear Sir 

The President of the Republic of South Africa // The Public Protector and Others (case 

no: 55578/2019) 

1. We refer to the above matter ("the main application") and our letter to the Deputy Judge 

President dated 11 October 2019, in which we informed the Court that our client, the 

amaBhungane Centre for Investigative Journalism NPC, will shortly be filing an application 

for leave to intervene in the main application either as an interested party or as an amicus 

curiae ("our letter").  

2. Please note that we will be filing our client's application next week.   

3. Please confirm whether you will be opposing our client's intervention application by close 

of business on Tuesday 5 November 2019.  Should we not receive a response by this 

date, we will assume that you do not intend to oppose our client's intervention. 

D



 
Page 2 

Yours faithfully 

WEBBER WENTZEL 

Dario Milo 
Partner 
Direct tel: +27 11 530 5232 
Direct fax: +27115306232 
Email: dario.milo@webberwentzel.com 

Sent electronically without signature.  
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8 August 2019 

 

Deputy Judge President  

Gauteng High Court, Pretoria 

Per email: RNPhohu@judiciary.org.za 

 

Dear Deputy Judge President, 

 

RE: REVIEW APPLICATION IN THE MATTER BETWEEN THE PRESIDENT OF THE 

REPUBLIC OF SOUTH AFRICA // THE PUBLIC PROTECTOR CASE NO: 55578/19 

 

1. We refer to the above matter. 

 

2. We confirm that we have been appointed by President Ramaphosa (“our Client”) to 

act as his legal representatives in relation to the abovementioned review application.  

 

3. Our Client has instructed us to request that certain information contained in the record 

of the Public Protector be sealed and not be disclosed to the public. 

 
4. The Constitutional Court in Independent Newspaper v Minister for Intelligence 

Services: in re Masethla,1 (“Masethla case”) dealt with, inter alia, the procedure to be 

adopted when a court record is sought to be withheld from the public. In the Masethla 

case, the Constitutional Court held that it would not prescribe a fixed set of binding 

principles which are to be applied when determining cases where a record is sought to 

be withheld from the public, but that a court has the inherent power to regulate its own 

process for determining whether a record can be withheld from the public. 

 

5. In accordance with the abovementioned finding of the Constitutional Court, we hereby 

request that any documents and / or information relating to the bank statements of 

EFG2, Linked Environmental Services, Ria Tenda Trust and the Cyril Ramaphosa 

 
1 2008 (5) SA 31 (CC). 

F
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Foundation accounts (should they be part of the record) be sealed and not be made 

available to the public, as these documents contain confidential information belonging 

to third parties. 

 

6. It should also be noted that the Public Protector is required to keep the information 

received during the course of her investigation confidential as outlined in Rule 7 (1) of 

the Rules Relating to Investigations by the Public Protector and Matters Incidental 

thereto,2 which states that:  

 
“The Public Protector shall treat the information received as a result of a 

complaint lodged or an investigation conducted as confidential and shall take 

reasonable steps to safeguard confidentiality.” 

 
7. We submit that the bank statements of EFG2, Linked Environmental Services, Ria 

Tenda Trust and the Cyril Ramaphosa Foundation accounts contain confidential 

information which must be protected in terms of the abovementioned provision. The 

details of these accounts belong to private entities and record their private transactions 

which are strictly confidential. 

 
8. Furthermore, we have reason to believe that certain of the abovementioned documents 

may have been unlawfully obtained by the Public Protector. In paragraph 4.3.1.9 of the 

Public Protector’s Report no. 37 of 2019/20 (“the Report”), a copy of the subpoenas to 

FNB and ABSA bank, dated February 2019, are listed as key sources of information. 

However, it has been reported in the media that ABSA Bank’s spokesperson, Phumza 

Macanda, stated that ABSA did not receive a subpoena from the office of the Public 

Protector in relation to the Public Protector’s investigation into allegations of a violation 

of the Executive Ethics Code by our Client.   

 
9. In addition, in the Report, the Public Protector does not state that she subpoenaed 

bank records from Standard Bank. Therefore, it is unclear how the Public Protector 

obtained the bank records of the Ria Tenda Trust.  

 
10. In the event that the record shows that the documents and / or information relating to 

the bank statements of ABSA Bank and Standard Bank were obtained unlawfully, we 

submit that the information contained in those documents must be protected from 

public disclosure in terms of the Protection of Personal Information Act (“POPI Act”). 

 
2 Public Protector Act No. 23 of 1994 Rules Relating to Investigations by the Public Protector and 
Matters Incidental thereto, 2018. 
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11. The preamble of the POPI Act states that: 

 
“Section 14 of the Constitution of the Republic of South Africa, 1996, provides 

that everyone has the right to privacy; 

 

the right to privacy includes the right to protection against the unlawful collection, 

retention, dissemination and use of personal information.” 

 

12. Should it be found that the abovementioned bank statements were obtained unlawfully, 

it would be contrary to the provisions of the POPI Act to disseminate unlawfully 

obtained documents in the public record. We respectfully submit that it is the duty of 

the courts to safeguard against this risk.  

 

13. The use of unlawfully obtained information would also be an abuse of the Public 

Protector’s office and, in particular, her obligation to act impartially, fairly, equitably and 

without bias, in terms of section 195 (e) of the Constitution. 

 
14. Insofar as our Client alleges that the Public Protector unilaterally and unlawfully 

extended the scope of her investigation by investigating all donations and payments 

made into and out of the CR17 account, instead of focusing on the R500 000.00 

payment referred to in the complaint of Mr Mmusi Maimane MP (“Mr Maimane”), we 

request that the documents that were obtained by the Public Protector as part of the 

unlawful extension of her investigation should also not be released to the public. 

 
15. In relation to the information received by the Public Protector from the anonymous 

complainant, which complainant the Public Protector refers to as a “whistle-blower” in 

the Report, we request that any information supplied by the anonymous complainant 

should not be disseminated to the public, because the Public Protector has explicitly 

stated that she did not rely on this evidence. Thus, only two complaints were properly 

before her – namely, the complaints of Mr Maimane and Mr Floyd Shivambu MP. 

 
16. In paragraph 5.2.26 of the Report, the Public Protector states that she has “evidence 

which confirms regular updates to President Ramaphosa on the operations of the CR17 

campaign by the campaign managers, his directives to them about payments of the 

money into the CR Foundation as well as being asked by the campaign managers for 

him to speak to certain donors.” These emails were not put to our Client by the Public 
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Protector. However, it has been reported in the media that emails indicating that our 

Client knew the identities of the donors of the CR17 campaign have been leaked.  

 
17. We have reason to believe that the abovementioned emails, which are referenced by 

the Public Protector in the Report, were unlawfully obtained by the Public Protector. It 

would therefore be in the interests of justice for these emails to be kept confidential, 

until the issue relating to how the Public Protector obtained these emails has been 

resolved. We therefore request that these emails should not be released to the public. 

 
18. In the light of the above, we hereby request that the part of the record relating to the 

bank statements of EFG2, Linked Environmental Services, Ria Tenda Trust and the 

Cyril Ramaphosa Foundation, and the documents obtained by the Public Protector as 

part of the unlawful extension of her investigation, and the information supplied to the 

Public Protector by the anonymous whistle blower, and the leaked emails which 

allegedly indicate that our Client knew the identities of the donors of the CR17 

campaign, only be made available to the Court and to the Respondents; but that this 

information be sealed from the public.  

 
19. We would be grateful if the Deputy Judge President could direct us in relation to the 

above request. 

 
 

Yours faithfully, 

 

__________________ 

Peter Harris  

Harris Nupen Molebatsi Inc 
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