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Deputy ICC Judge Frith                                                                       Thursday, 29th November 2018 

 

Ruling by DEPUTY ICC JUDGE FRITH  

 

1. On 23rd November 2018, I heard an application issued by the First to Fifth Respondents (whom I 

shall refer to as the "Director Respondents") in this case, effectively seeking confirmation as to 

the terms and effect of an "unless" order that was made in this matter by consent said, by Chief 

Insolvency and Companies Court Judge Briggs on the 25th October 2018.  I indicated that I 

would grant the application with the intention that I would give oral reasons today. 

2. The application issued by the Director Respondents effectively seeks confirmation that the effect 

and consequences of an "unless" order have been activated in respect of proceedings commenced 

against them by the Petitioners.  The terms of the "unless" order also provided for the striking out 

of what were described as "Insolvency Proceedings".  These proceedings involved an application 

seeking to challenge the validity of the appointment of the Seventh and Eight Respondents as 

administrators (whom I shall refer to as the "Respondent Administrators") of the Sixth 

Respondent ASA Resources Limited (which I will refer to as the "Company").  The proceedings 

commenced by the presentation of the Petition on 27th June 2017 and the Insolvency Proceedings 

were joined pursuant to an order made by Deputy Registrar Schaffer on 17th  November 2017. 

3. The "unless" order provided that unless the Mr Yat Hoi Ning and China International Mining 

Group Corporation, (which I shall refer to as "CICM"), being the Petitioners in unfair prejudice 

proceedings, and the applicants in the insolvency proceedings, do give standard disclosure in 

accordance with CPR31.6 by no later than 4 pm on Thursday, 1st November 2018.  If they did 

not, then without further order, the unfair prejudice and the insolvency proceedings would be 

struck out, and certain costs consequences would follow.  I shall refer to Mr Ning and CICM 

collectively as the "Petitioners" in this judgment. 
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4. The Petitioners were represented by Mr Nigel Dougherty.  Mr Paul Sinclair QC represented the 

Director Respondents and Ms Dawn McCambley represented the Respondent Administrators.  I 

am obliged to all Counsel for their skeleton arguments and oral submissions. 

5. Mr Sinclair seeks confirmation that the proceedings were struck out on the grounds of the failure 

properly to comply with the terms of the "unless" order, which by virtue of the failure on their 

part to comply with its terms, effectively activated its effect and consequences. 

6. The Petitioners have through Mr Dougherty conceded that Form N265, by which disclosure was 

made was defective in its terms, on the grounds that it was an inaccurate record of the steps that 

the Petitioners actually took to comply with its term.  Shortly before the hearing, they filed a 

revised Form N265 which they submit more accurately describes the extent of their compliance.  

The Director Respondents and the Respondent Administrators submit that even if the revised 

Form N265 accurately describes the searches and the steps taken to comply with the order, the 

process of disclosure conducted by the Petitioners was still materially inadequate to such an 

extent that it activated the consequences of the "unless" order automatically once the time for 

compliance with it expired. 

7. These proceedings started life as a petition asserting unfair prejudice arising from the removal of 

Mr Ning and two of his associates, Mr Kwan and a Mr Hu, from the board of the Company in 

which the Petitioners held significant shareholdings.  The petition is defended on substantial 

grounds which involve a number of very serious allegations being made against Mr Ning arising 

from his tenure as the chairman of the company, a role to which he was appointed on 8th June 

2015 and from which he was dismissed on 16th April 2017.  Those allegations are of misconduct, 

including fraudulent transfers of funds made by Mr Ning in relation to the company subsidiaries 

in Africa which he made to his associates.  Specifically they included stealing money, a corrupt 

relationship between Mr Ning and the Chinese suppliers and an alleged tortious conspiracy 



 

 

3 

between the Chinese directors.  The pleadings are extensive and the matter has been set down for 

trial in a five-day window in February 2019 with a 21-day estimate. 

8. The history of the obligations to give disclosure in this case relate back to a case management 

conference conducted in front of Mr Justice Morgan on 27th June 2018, which was of course 

itself preceded by the delivery and exchange of disclosure questionnaires.  The order specified an 

original date for disclosure as being 31st August 2018, and included in its schedules the usual 

instructions concerning keyword searches, and the like.   

9. On 19th July 2018, Mr Leigh of Howard Kennedy LLP ("Howard Kennedy"), solicitors for the 

Petitioners, wrote to Dentons LLP in Hong Kong with detailed instructions as to what was 

required to comply with the terms of the order.  From his evidence it appears that this was in fact 

the last time he had any contact with the petitioner or his Chinese legal advisers until 26th 

October 2018.  The reason for taking this step was that the majority of the documentation was not 

in the English language, and was located in the People's Republic of China, or in Hong Kong.   

10. On 2nd August 2018, the Director Respondents' solicitors, Norton Rose Fulbright LLP ("NRF") 

wrote to Howard Kennedy.  They indicated that they would be able to provide documents from 

1st January 2017 onwards by 31st August deadline.  However, they would not be in a position to 

provide closure from 1st January 2015 to 31st December 2016 being the period that had been 

ordered by the order of Mr Justice Morgan by that deadline.  The reason for this notification was 

because there were a vast number of documents identified for collection and manual review. This 

consisted of over 4,600,000 hard copy and electronic documents which had been collated, of 

which 250,000 had been identified for manual review.  This gives an indication of the amount of 

information the initial search carried out by the Director Respondents had revealed. 

11. The Respondent Administrators were ordered to give disclosure from a shorter period from 1st 

January 2017 to 30th November 2017, and were also ordered to hand over six boxes of hard copy 

documents to the Petitioners.  Mr Harlow the solicitor instructed by the administrators indicated 
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in his witness statement that he had established that there was nothing of any great significance 

from reviewing them.  However, in accordance with the CMC order, those six boxes of hard copy 

documents were sent by the Respondent Administrators to the Petitioners who would have had at 

least to consider them in accordance with their disclosure obligations. 

12. Howard Kennedy responded to the NRF letter of 2nd August 2018, some three weeks later, 

indicating there had been some staff illnesses which had delayed their response.  In that letter 

dated 20 August 2018, they indicated that progress was being made with their clients' disclosure 

but that the absence of key members of staff with the case meant that this would inevitably cause 

some delay.  As a consequence of this exchange, disclosure was agreed to be given by 12th 

October 2018 and the order of Mr Justice Morgan was varied to accommodate this change. 

13. However, disclosure was not given by the Petitioners by 12th October 2018.  On that day 

Howard Kennedy informed NRF that the Petitioners would not be in a position to comply with 

the terms of the amended order for directions. 

14. It transpires from Mr Leigh's evidence that in fact, the first contact between Mr Ning on behalf of 

the Petitioners and his Chinese advisers was on 13th September 2017 when he met a partner from 

AllBright Law Offices ("AllBright"), a legal firm based in Beijing.  The partner put him in touch 

with a colleague of his, a Mr Shuangguan, and a meeting took place three days later on 16th 

September 2017.  Mr Shuangguan is apparently a Chinese qualified lawyer.  Whilst he spoke and 

wrote English to a high standard, and had some experience of operating in the United States of 

America, he was not qualified as a solicitor within this jurisdiction. 

15. Notwithstanding the fact that the meeting took place on 16th September 2017, it appears from Mr 

Leigh's evidence that the first search made by Mr Shuangguan was made on 8th October 2018, 

just four days before the date that had been provided for disclosure under the terms of the 

amended CMC order.  The date was not met, and the application by which the "unless" order was 

issued.  The application came before Chief Insolvency and Companies Court Judge Briggs on 
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25th October 2018.  The "unless" order that gave rise to this application was made by consent 

following a letter from Howard Kennedy indicating that the Petitioners would consent to its 

terms.  The Administrator Respondents had also issued their own application for an "unless" 

order to cover the insolvency proceedings on 24th October 2018, being the day before the 

"unless" order was made.  The letter from Howard Kennedy also confirmed that the Petitioners 

would consent to an order in the terns of this second application.   

16. According to the evidence of Mr Leigh the following day, being 26th October 2018 was the first 

time he had been provided with information concerning the progress of the disclosure exercise.  

It was also the first time that he knew that would be AllBright rather than Dentons Hong Kong 

who would be performing the function of searching through the relevant sources.   

17. Upon discovering this change of strategy, Mr Leigh immediately sent to Mr Shuangguam his 

original letter that he had sent to Dentons on 19th July 2018, containing the information as to the 

procedures necessary for compliance with the disclosure obligations under the CMC order.  It 

follows that any work they carried out prior to that date was done without the benefit of Mr 

Leigh's advice, as contained in that letter.    

18. By a letter dated 1st November 2018, Howard Kennedy served the form N265 and indicated that 

it was signed by Mr Shuangguan.  This was the first time NRF became aware of his identity and 

his role he had played in the process. 

19. The original form N265 has come under considerable criticism by all the Respondents in respect 

of its brevity in relation to the documents disclosed.  By way of comparison, the disclosure 

provided by the Director Respondents contains 22,000 documents and the disclosure provided by 

the Respondent Administrators amounts to some 4,400 documents excluding privileged for a 

period of a much shorter time. 
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20. The N265 served by the Petitioners lists just 12 categories of documents.  This in respect of the 

obligation to give disclosure as provided for in the order by Mr Justice Morgan for a period from 

1st January 2014 to date, a period of approximately five years. 

21. There was no disagreement as to the legal principles that apply in relation to the question of an 

activation of an "unless" order.  The Court of Appeal in the case of Marcan Shipping London 

Limited v Kefelas [2007] EWCA Civ 463 confirms that as provided for in CPR 3.8(1): 

"Where a party has failed to comply with the court order, any sanction for failure to comply 

imposed by that order has effect unless the party in default applies for and obtains relief 

from sanction." 

22. Where the sanction is specified in the order, as it was in this case, it is not necessary for the 

innocent party to make any further application for sanction for the activation to take effect.  The 

Court of Appeal confirmed further that in these circumstances, it was indeed inappropriate for it 

so to do. 

23. The consequence of this is that if the Petitioners have failed to give standard disclosure in 

accordance with CPR 31.6 by 1st November 2018, their claims are automatically struck out and 

there is no need for the Director Respondents to apply for an order seeking specific relief in those 

terms.  Whilst the principles are agreed, it is the Petitioners' position that the revised form N265 

more accurately describes the searches that were actually carried out and therefore a fortiori, it 

has to be the case that the original form N265 served does not.  However the Petitioners therefore 

refused to accept that they are in breach.  This has caused the Director Respondents to issue their 

application to confirm that Petitioners in fact did not comply with their obligations, and that as a 

consequence the claim and application in the insolvency proceedings have effectively been struck 

out.   

24. There is, however, a further practical reason for its being issued.  This arises because the Court 

Funds Office requires specific confirmation that the Petitioners are in breach before they will 
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make any payments out from the funds that are held pursuant to the consequential orders for 

which the "unless" order provides. 

25. Whilst denying that they were in breach, the day before the hearing, an application inviting the 

court to grant relief from sanction which was issued by the Petitioners.  Mr Sinclair indicated that 

the application will be contested and his clients wish to put evidence in reply, should it become 

necessary, before any further hearing can take place.  In the light of that indication, it was 

inappropriate for me to deal with the application for relief at this stage, which will have therefore 

to be dealt with by another judge on another occasion. 

26. So the present position is that all parties accept that the Form N265, as originally filed was 

inadequate.   However, the Petitioners say that to the extent that there have been defects, they are 

immaterial, and ought not be considered sufficiently serious to activate the "unless" order with all 

its consequences. 

27. The obligations on disclosure are set out in CPR 31.6, and require a party to disclose only the 

documents upon which he relies, and the documents upon which adversely affect his own case, 

adversely affect another party's case, or support any other party's case and the documents which 

he is required to disclose by the relevant practice direction. 

28. By virtue of CPR 31.7, when giving standard disclosure, a party is required to make a reasonable 

search for documents.  Various factors are relevant in deciding the reasonableness of such a 

search, including the number of documents involved, the nature and complexity of the 

proceedings, the ease and expense of any retrieval of any specific document, and the significance 

of any document which is likely to be located throughout the search.  The parties must make and 

serve on every other party a list of those documents in the prescribed form N265.  That list then 

has to indicate those documents in which the party claims a right and duty to withholding 

inspection, and those documents which are no longer in the party's control, together with an 
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explanation as to what has happened to them.  That is contained within the provisions of CPR 

31.10(4). 

29. The list must include a disclosure statement made by a party closing the documents, see CPR 

31.10(6).  It has be set out the extent of the search which has been made to locate the documents 

which are required to be disclosed.  It must, where a party is making disclosure as a company, a 

firm, or any other organisation identify the person making the statement, and provide an 

explanation as to why he is considered to be an appropriate person to make such a statement, see 

CPR 3.10(7). 

30. The details given in the disclosure statement about the person making it must include his name 

and address and the office or position he holds in the disclosing party, or the basis upon which 

the statement is made on its behalf. 

31. The importance of the person making the statement cannot be underestimated.  The obligations 

on disclosure are onerous and the court must be satisfied that they have been properly complied 

with.  Whilst a disclosure statement may be made by a person who is a non-party, this is only in 

limited circumstances.  The Supreme Court in the case of Global Torch Limited v Apex Global 

Management Limited [2014] UKSC 64 at [12] stated, albeit obiter, that the standard form of 

disclosure does require personal signing by the party i.e. Mr Ning.  In this case, however, the 

signature is that of Mr Shuangguan, he being the person in Beijing who carried out the initial 

searches and no doubt would be said to be closely connected to the party sufficient to ensure that 

the onerous obligations of disclosure are complied with. 

32. However, the fact that Mr Shuangguan acted in the absence of guidance from Mr Leigh until very 

late in the day, and the explanations provided in relation to the extent of the searches he did carry 

out do raise some concerns.  As a result, there are some reservations that he was in fact fully 

cognisant of the obligations he had taken on and as a result the signature by him of the N265 may 

not have been appropriate. The position was to a degree corrected by the revised N265 being 
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signed by Mr Ning he being the person who was the appropriate person to sign the disclosure 

statement. 

33. Mr Leigh in his statement seeks to excuse any shortcomings on the grounds of a perceived lack 

of equality of arms with Mr Ning finding himself fighting a battle against strongly funded 

Director Respondents.  He asserts that they have insurance cover whilst the Respondent 

Administrators have an indemnity from the assets of the company over which they are appointed. 

34. He further asserts that Mr Ning as the petitioner tried to do all he could in order to control the 

costs effectively.  The failure is because he did not have expertise in managing litigation, and was 

trying to take too much control into his own hands.  However, he denies he tried to twist the 

scope of disclosure and that it would prejudice the other side by omitting the production of the 

documents that the other side did not possess.  That explanation is contested by all the 

Respondents.  They referred to the fact that Mr Ning professed in an earlier witness statement 

that he was a wealthy man with a significant fortune.  They say, with some conviction, that if 

proceedings are issued, then the obligation to comply with the rules arises.  It is not qualified by 

any perceived inequality of arms, which they say does not exist. 

35. The complaints advanced by Mr Sinclair are sixfold.  The first is an objection based upon an 

inherent implausibility point.  This is to the effect that in the light of the number of documents 

disclosed by the other parties, that the Petitioners would only have 12 categories of disclosable 

documents is itself inherently implausible and inconsistent with a serious attempt to comply with 

their disclosure obligations under the orders made.  Those that they did supply were described as 

being contained within zip files.  In consequence this did not comply with the provisions of CPR 

31.10(3) by failing to provide disclosure in a convenient manner by identifying as concisely as 

possible those documents which would be necessary to give proper disclosure.  In support of this 

submission, he relies to the Disclosure Practice Direction 31A, which specifies that the 
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documents should be listed consecutively in date order and numbered concisely.  The original 

N265 did not comply with these provisions. 

36. Secondly, Mr Sinclair complains about the flawed disclosure process.  I have set out the 

chronology which indicates that the first meeting, according to Mr Leigh, with Mr Shuangguan, 

took place on 16th September 2017, and there was further delay until Monday 8th October 2018, 

some four days before the revised date for disclosure.  In short, that left insufficient time for a 

proper search to be conducted prior to the date for disclosure set out in the CMC order.  

37. Given the size and complexity of the process, as described in relation to the experience of the 

Director Respondents, and indeed to a lesser extent the Administrator Respondents, he says that 

it is impossible for this to have been carried out properly in just four days, being the period from 

8th October 2018 to 12th October 2018, the date when disclosure ought originally to have been 

given. This, he says, is an indication of the somewhat chaotic nature in which the disclosure 

process was conducted. 

38. He also points out that the form N265 was signed by Mr Shuangguan on 29th October 2018.  It 

now emerges that the document review took place in firstly between 8th October 2018 and 13th 

October 2018 in Mr Ning's Guangzhou office, and from 29th October 2018 and 30th October 

2018 at Mr Ning's Hong Kong office.  There is therefore a direct conflict with what is said in Mr 

Leigh's witness statement and the date the N265 document was signed.  It does appear on its face 

that it was completed and signed before the disclosure exercise itself had been concluded. 

39. He further criticises the delegation that took place.  He points out that that there is no evidence 

that Mr Shuangguan fully understood the obligations that he had to comply with in conducting 

the search itself, at least not until he received belatedly Mr Leigh's detailed letter of advice of 

19th July 2018, which was originally addressed to Dentons Hong Kong and which was received 

by Mr Shuangguan on or about 26 October 2018, just a few days before the time to comply with 

the "unless" order expired. 
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40. The evidence of Mr Leigh reveals that the search amounted to carrying out some 45 to 50 

searches identifying some 2,800 documents.  Mr Shuangguan apparently also read through 150 

emails and a further 280 email attachments.  This produces a striking difference in terms of the 

number of documents considered as compared with the number of documents considered by the 

other parties.  The searches made by all the Respondents are completely different in terms of 

their size and extent and played very much a large part in relation to the decision that I came to. 

41. The third complaint was that Mr Ning had provided some documents to the Company's auditors.  

He supplied these documents following his removal from office, and it is significant to note that 

in his second witness statement, completed with a statement of truth, he gave evidence as 

follows: 

"I will respond fully and in detail to the allegations in the defence when I have access to all 

the relevant documents.  I do not at present.  I do not even have access to all the documents I 

originally had, many of which I provided to Ernst & Young, the company's auditors, 

following my removal in office as described above.  I did not keep copy of all these 

documents which I provided.  I am therefore reliant on the disclosure process not only as 

regards documents within the control of the company or the other documents which I have 

not seen, but also in relation to some of my own documents." 

42. It now transpires that according to Mr Leigh's evidence that all along Mr Ning had retained an 

electronic copy of these key documents on a USB stick.  In other words, he retained information 

and sent an additional hard copy to Ernst & Young on 9th May 2017.  The original N265 

provided that he had sent these documents to Ernst & Young and significantly submitted or 

asserted that they therefore were no longer under his possession or control.  That was self-

evidently untrue on the basis that he had retained a soft copy of all these documents, and these 

were therefore inappropriately described on the original N265. 



 

 

12 

43. Howard Kennedy in their letter of 2nd November 2018, which effectively sought to justify the 

efficacy of the form N265, specified as follows:  

"Further, and notwithstanding what you say, our client's list of documents is substantially 

longer than 12 documents as suggested.  Form N265 makes it expressly clear that a 

substantial number of the original documents were delivered to Ernst & Young and Verity 

Consultants Limited, albeit a significant number have been retained by our clients in the 

form of zip files produced to us by AllBright.  As against, and as per N265, these can and 

will be produced by our clients for inspection." 

44. This is criticised by all the Respondents and indeed, the criticism has been taken on board by the 

service of the revised N265 which explains in more detail what these documents are.  I was 

informed by Ms McCambley in her skeleton argument skeleton that in fact, even when one takes 

into account the number of documents that were delivered to Ernst & Young, the total number of 

documents actually disclosed by the Petitioners was just 457 in total, excluding any privileged 

documents. 

45. The fourth of Mr Sinclair's criticisms relates to the sources that have not been the subject of any 

search.  He specifically refers to the fact that whilst Mr Ning discloses he has a personal laptop, 

this has not been the subject of any search.  He makes reference to the fraud allegations and in the 

light of those says it is unacceptable to rely on the person who is the subject of those allegations 

simply to say and accept the explanation provided by the owner of the laptop that there are no 

documents of any relevance on the grounds that it is not used for work.  Further, whilst it was 

said that Mr Shuangguan had searched the claimant's mailbox and PC laptop, there is some doubt 

as to whether or not this did in fact take place. 

46. It is worthy of note at this stage that at the hearing a corrective witness statement of Mr Leigh 

was filed and served shortly before the hearing including certain changes to the witness statement 

served earlier.  Initially it was said that Mr Ning's colleague, a Ms Jessie Ip, had a PC which was 
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not searched.  This was corrected to indicate she only had a desktop and the hard drive in that 

desktop was indeed the subject of a search. 

47. The fifth category related to certain categories to which no disclosure was made at all.  These 

included certain bank statements where again payments made by Mr Ning for his shares in the 

company and the source of the funds for that purchase has been provided for in paragraph 17.6.4, 

and 17.6.5 of the defence.  This meant that the bank statements relating to those payments plainly 

fell within the province of standard disclosure and indeed there was reference made at the CMC, 

which I will come to in a moment. 

48. The allegations contained in those paragraphs effectively relate to a series of transactions 

whereby funds were purportedly requisitioned to purchase technology for a smelter, but in 

reality, say the Director Respondents, they were actually used by Mr Ning to obtain funds to 

purchase shares in the company for himself.  The issue concerning the bank statements was a 

matter raised during the case management conference on 27th June 2018.  During an exchange 

with Mr Justice Morgan and Mr Griffiths, who was Counsel then appearing on behalf of the 

Petitioners, indicated and confirmed that they had access to the bank accounts, and he accepted 

that standard disclosure would include documents of any bank statements relevant to those 

allegation.  The Learned Judge remarked that he had not heard anything to suggest that the bank 

statements were not relevant to the issues which had been very specifically pleaded. 

49. The original N265 did not disclose any bank statements.  There are bank statements on the 

revised version, however I was informed they do not relate to the period specific to the 

allegations in 17.6.4 and 17.6.5 of the defence.   

50. In answer, Mr Leigh relies on the fact that wire transfers relating to certain payments are in the 

Ernst & Young documents.  However, the way in which those documents have been disclosed 

makes them difficult to identify, and in any event, the disclosure of the wired documents does not 

excuse the failure to disclose the bank statements.  Mr Sinclair in his skeleton specifically 
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criticised the process by which Mr Shuangguan reviewed the bank statements as described by Mr 

Leigh.  It is said that he searched them but did not find any specific funds or entries that would be 

consistent with a suspicious flow of funds.  Mr Sinclair says that such a response is wholly 

inadequate in the circumstances of a fraud claim.  It is completely the wrong approach to adopt, 

and further, in the light of exchanges with counsel at the CMC it was obviously appropriate for 

the bank statements to be included.  Further, I did mention that even if the process adopted by Mr 

Shuangguan was correct, one would have thought that disclosure would have been provided by 

Mr Ning in order to refute the allegations.    

51. As a variation on this theme, Mr Sinclair also referred to the importance of examining the 

personal emails of Mr Ning.  He described this in his submissions as being the worst defect of all 

in relation to the disclosure process conducted by the Petitioners.  This related to a personal email 

address of hoimor@netnavigator.com which Mr Ning maintained.  The complaint was further 

supported by the fact that the Respondents themselves had in their disclosure identified 350 

relevant emails from this personal email address in relation to which they had been copied in.  

They are included in their own disclosure, but there are no documents from this account 

apparently disclosed in either the original or revised Form N265. 

52. The complaint goes further by not disclosing emails to third parties which were not copied to the 

Director Respondents.  It further does not disclose any emails between Mr Ning and third parties 

from that account in which the Director Respondents were not copied.  Mr Sinclair states that 

they would be highly material to the pleaded issues and plainly they should have been searched 

for. 

53. Mr Sinclair further criticised Mr Leigh's explanation, which appears to be that these were already 

referred to in submissions to the court, and in correspondence, and further, they were not 

considered by AllBright because it was felt not to be reasonable or proportionate to repeat that 

process.  In fact, Mr Sinclair indicates that the reverse was true.  He specifies that just because a 
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handful of emails have come to light, this does not obviate the need to carry out a more 

comprehensive search. 

54. His final criticism relates to the absence of the privileged documents and it is correct that the 

original form N265 by that form, they were omitted, but in the revised version they have been 

included. 

55. In terms of the decision I have to take, I was referred to the case of Realkredit Danmark A/S and 

another v York Montague Limited and another [1999] CPLR 272, being a decision from the 

Court of Appeal on the point.  Specifically, I have to be satisfied that a court could infer a lack of 

good faith where it was obvious from the patent deficiencies in the list that it had been prepared 

in apparent but not real compliance with the obligation to give discovery, (as it was described in 

those days). 

56. Mr Dougherty described the test as requiring an assessment as to whether the obligation to give 

disclosure had been materially complied with, such that the sanction should take effect without 

the need for further order.  To do that, I have to find that there had been a failure to comply with 

the obligations in a material respect. 

57. I do find that the test is satisfied, firstly because it is self-evident that the original N265 was 

defective, that a candid and proper concession that was made does provide a starting point that 

that this essential part of the process did not come up to standard.  However, when one looks at 

the process generally it was plainly defective not only in form but also in substance. I do find that 

the process by which disclosure was provided was fundamentally defective and fell significantly 

short of what was required. 

58. Secondly the fact that searches were carried out by a lawyer qualified in a foreign jurisdiction is 

far from satisfactory, particularly in the light as it appears that he did not have any guidance as to 

his duties from the solicitors on the record within this jurisdiction until very late in the day.  The 

explanations that were provided, that there had been searches for certain sources but not others, 
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that disclosure that would have been relevant in defending serious allegations such as the bank 

statements and the fact that he considered it was his duty to conduct a qualitative assessment and 

a finding that there were no suspicious payments are themsleves illuminating. 

59. Some of those documents are on their face patently and obviously disclosable as anyone qualified 

in this jurisdiction would be bound to accept, particularly, as in the case of the bank statements 

they may have been used for the purpose of pitching the Petitioners' case at its highest.  However, 

it is not my role in this application to draw inferences as to the reason why they were not 

searched for.  The fact that they were not on the facts of this case seriously impugns the integrity 

of the process that was followed. 

60. Thirdly, the fact that that the Director Respondents disclosed over 350 emails from the personal 

account of Mr Ning was plainly an indication that a search of that account ought to have been 

conducted.  It was therefore self-evident that there needed to be a proper search in relation to 

those emails which dealt specifically with communications between Mr Ning and his colleagues 

in relation to the serious allegations of fraud made by the Director Respondents, and the failure to 

search properly for those documents was, in my judgment, material.  It is not enough to say that it 

was up to the Director Respondents to apply for specific disclosure.  The primary duty is upon 

the disclosing party to make a search for these documents in the first place. 

61. Fourthly, the process of giving disclosure was on any view somewhat chaotic.  The fact that for 

the first time it appears that an English firm of solicitors reviewed them was just four days before 

the expiration of a time period for compliance with the "unless" order, does not inspire 

confidence that a proper search was carried out.  This is particularly the case in the context for 

the limited time between the receipt of advice from Howard Kennedy and the date the N265 was 

eventually served. 

62. This is to a degree confirmed by the further omissions in the revised Form N265 which 

demonstrates that there are still material gaps in the applicant's disclosure.  It is the case in which 
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it seems to me that an obvious search should have been carried out in a number of areas, not least 

the bank statements, the personal email accounts and the information technology devices which 

Mr Ning customarily used.  The failure to give proper disclosure even in relation to documents 

that counsel instructed on behalf of the Petitioners had indicated to the Court would be disclosed 

at the original Case Management Conference was particularly noteworthy. 

63. I do not accept that this can be explained away by an inequality of arms.  I find it regrettable that 

Chinese qualified lawyers were entrusted with this very important process without apparent any 

viable scrutiny by English qualified solicitors until very late in the process.  Clearly, the reasons 

that lie behind the decision to take that and adopt that process are covered by legal professional 

privilege, and I make it clear that I make no criticism of Howard Kennedy in relation to this 

course of events.  They were placed in a somewhat invidious position and were plainly kept in 

the dark until very late in the day. 

64. Fifthly, Mr Dougherty also very fairly accepted that, putting it neutrally, the original N265 was 

capable of improvement, but he says that such breaches as there were not material.  However, the 

consequence of them is that the chaotic and disorganised way in which the disclosure was carried 

out, together with the failures that I have indicated, does lead me to find that they were material 

and fell significantly short of what was required.    

65. The paucity of information that was disclosed, when compared with the level of disclosure 

provided by the other parties, does call into question the extent and veracity of the searches that 

were carried out.  While the new N265 is served on the basis that it shows that the true position. 

However its shortcomings are sufficient for me to come to the conclusion that in reality, the 

actions of Mr Ning are not consistent with a bona fide attempt to comply with the terms of the 

"unless" order.  That there is such a notable disparity in the number of documents disclosed by 

the petitioner on the one hand and the Respondents on the other cannot be dismissed as the result 

of an inequality of arms, and it does not excuse the failure to search appropriate sources even if 
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they did not yield disclosable material.  The "unless" order was made by consent and the whole 

process of disclosure by the Petitioners was materially defective in a number of ways. 

66. I am obviously aware of the serious consequences of this order, but the orders of this court must 

be upheld.  An application for relief from sanction has been made, and it is up to the Petitioners 

to decide whether or not they wish to pursue it.  I therefore propose to make the order sought in 

the application. 

67. We will now turn to the areas that are consequent upon the findings that I have made. 

 


