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GENERAL PREAMBLE TO THE CHARGE SHEET 

 

WHEREAS, at all times relevant to the charge sheet: 

1. The Merafong City Local Municipality (hereinafter referred to “the Merafong 

Municipality” was established in terms of the provisions of the Municipal 

Structures Act, 1998 (Act 117 of 1998); 

 

2. The Merafong Municipality is therefore subject to the provisions of the Local 

Government: Municipal Finance Management Act, 2003 (Act 56 of 2003) 

(hereinafter referred to as “the MFMA”); 

 

3. The preamble to the MFMA reads as follows: 

 

“To secure sound and sustainable management of the financial affairs of 

municipalities and other institutions in the local sphere of government; to 

establish treasury norms and standards for the local sphere of government; 

and to provide for matters connected therewith”; 

 

4. The object of the MFMA is described in section 2 of the MFMA as follows: 

 

“The object of this Act is to secure sound and sustainable management of the 

fiscal and financial affairs of municipalities and municipal entities by 

establishing norms and standards and other requirements for- 

 

(a) ensuring transparency, accountability and appropriate lines of responsibility 

in the fiscal and financial affairs of municipalities and municipal entities; 

(b) the management of their revenues, expenditure, assets and liabilities and 

the handling of their financial dealings; 

(c) ….. 

(d) ….. 

(e) ….. 

(f) ….. 

(g) ….. 

 



5. The Venda Building Society (hereinafter referred to as “VBS”) is a mutual bank 

as defined in the Mutual Banks Act, 1993 (Act 124 of 1993) and is not a bank 

registered in terms of the Banks Act; 

 

6. On 8 March 2018 the then Registrar of Banks formed the opinion that VBS was 

in financial difficulties and would be unable to repay, when legally obliged to do 

so, deposits made with it; 

 

7. On 10 March 2018, the Minister of Finance, acting within the powers conferred 

upon him in terms of section 81 of the Mutual Banks Act, read with section 69 

of the Banks Act, 1990 (Act 94 of 1990), appointed a curator to VBS; 

 

8. On 13 April 2018, and consequent upon the initial findings of the curator which 

revealed massive losses in VBS, Mr Kuben Naidoo, in his capacity as the Chief 

Executive Officer of the Prudential Authority, established in terms of section 32 

of the then newly promulgated Financial Sector Regulation Act, 2017 (Act 9 of 

2017)(hereinafter referred to as “the FSR Act”) appointed Advocate Terry 

Motau SC as an investigator in terms of section 134 of the FSR Act for the 

purposes of conducting an investigation into the affairs of VBS; 

 

9. In his subsequent report Advocate Motau stated inter alia that: 

 

“VBS went on a concerted and deliberate campaign to attract very substantial 

deposits from municipalities and, at a later stage, state entities such as the 

Passenger Rail Agency of South Africa (“PRASA”), by the payment of so-called 

“commissions” in order to solicit such deposits. This, in many instances, 

included the payment of bribes to various public officials who were in a position 

to influence the making of such deposits.”; 

 

10. Section 13 of the MFMA, read with the Local Government: Municipal Finance 

Management Act 2003: Municipal Investment Regulations (promulgated in 

Government Notice R. 308 in Gazette No. 27431 and which became effective 

on 1 April 2005) (hereinafter referred to as “the Regulations”) sets the legal 

framework within which municipalities may invest municipal funds; 

 

11. Section 7(3) of the MFMA reads as follows: 

“A municipality may not open a bank account- 



(a) ….. 

(b) with an institution not registered as a bank in terms of the Banks Act, 1990 

(Act no 94 of 1990) 

(c) …..” 

 

12.  Regulation 6(c) of the Regulations specifies that a municipality may invest 

funds only in deposits with banks registered in terms of the Banks Act; 

 

13. In terms of the Regulations, each municipality must adopt an investment 

policy which sets out amongst others, the procedure for the invitation and 

selection of competitive bids or offers in accordance with supply chain 

management process in terms of the SCM regulations supported by municipal 

policy; 

 

14.  The Merafong Municipality adopted a “Cash Management, Investment and 

Borrowing Policy” that came into in effect on 1 July 2010 (hereinafter referred 

to as “the Policy”; 

 

15.  Paragraph 7 of the Policy states that: 

  

“The municipality may only invest in the following instruments and investments- 

(a) ….. 

(b) Deposits with Banks registered in terms of the Banks Act, 1990 (Act 94 of 

1990); 

 

16.  The Merafong Municipality was therefore prohibited from placing any deposits, 

inclusive of any investment deposits, with VBS; 

 

17.  The accused, Mr Thys Wienekus was employed by the Merafong Municipality; 

 

18.  The accused was the Manager: Budget and Treasury of the Merafong 

Municipality; 

 

19.  The acting Municipal Manager was Mr Romeo Mohaudi. 

 



20.  The accused was appointed as acting chief financial officer (CFO) for the 

period 20 June 2017 until 23 June 2017. 

 

21.  A CFO is defined by section 1 of the MFMA as: “a person designated in terms 

of section 80(2)(a)” (of the MFMA); 

 

22. The CFO of the Merafong Municipality was delegated by the Accounting 

Officer to “make investments on behalf of the municipality”; 

 

23. On a special Council Meeting of 31 August 2015 the Municipal Council 

approved the MFMA delegations for the Merafong Municipality in a document 

styled the ”Delegation of Powers Policy”. Section 6.3 of Chapter 1 of the 

abovementioned policy states that the following conditions and limitations 

apply to any power that has been delegated by a delegating authority- 

 

(a) The delegated body must give effect to the policies of the municipality as 

approved from time to time by the Council; 

(b) ….. 

(c) ….. 

(d) …..; 

 

24. It was therefore a condition of the accused’s delegation that he complies with 

the policies of the Merafong Municipality.  

 

25.  Section 77 of the MFMA states that: 

 (1) “The top management of a municipality’s administration consists of- 

  (a) the accounting officer; 

  (b) the chief financial officer; 

 (c) all senior managers who are responsible for managing the respective 

votes of the municipality and to whom powers and duties for this purpose 

have been delegated in terms of section 79; and 

  (d) any other senior officials designated by the accounting officer.”; 

 

 

 

 



26.  Section 78 of the MFMA states that: 

 (1) Each senior manager of a municipality and each official of municipality 

exercising financial management responsibilities must take all reasonable 

steps within their respective areas of responsibility to ensure- 

 (a) ….. 

 (b) ….. 

 (c) that any unauthorised, irregular or fruitless and wasteful expenditure and 

any other losses are prevented; 

 (d) ….. 

 (e) ….. 

 (f) …… 

 (g) …..  

 

27.  The accused, in his then capacity as CFO, made an investment with VBS of 

R50 million on 23 June 2017.. 

 

28.  The accused made this investment on instruction of Mr Mohaudi; 

 

29.  The accused knew that investments with VBS were not permitted and 

informed Mr Mohaudi accordingly. He was however instructed to make the 

investment. The instruction was not a lawful instruction; 

 

30.  Section 1 of the MFMA defines an “irregular expenditure”, in relation to a 

municipality or municipal entity as- 

 “(a) expenditure incurred by a municipality or municipal entity in contravention 

of, or that is not in accordance with, a requirement of this Act, and which has 

not been condoned in terms of section 170”; 

 

31.  VBS was liquidated in November 2018. The Merafong Municipality now stands 

to lose all or most of its investment with VBS. 

 

NOW THEREFORE THE ACCUSED IS GUILTY OF THE FOLLOWING: 

 

 

 

 



 

COUNT 1 – CONTRAVENTION OF SECTION 173(3) OF THE MFMA 

 

That the accused is guilty of a contravention of section 173(3) of the Local 

Government: Municipal Finance Management Act, 2003 (Act 56 of 2003) and 

further read with sections 1, 7(3)(b), 77, 78, 79 and 174 of Act 56 of 2003. 

 

In that the accused, whilst he was a senior manager and/or an official of the 

Merafong Municipality who exercised financial management responsibilities and to 

whom a power or duty was delegated in terms of section 79 of Act 56 of 2003, on 

23 June 2017 and at or near Carltonville, in the Regional Division of Gauteng, 

unlawfully and deliberately or in a grossly negligent way contravened or failed with 

a condition of his delegation as CFO by making an investment with VBS as 

described in the preamble to the charge sheet which investment was irregular and 

prohibited by the MFMA, the Regulations and the Policy. 

 

Penalty (in terms of section 174 of the MFMA) – imprisonment for a period not 

exceeding 5 (five) years or to an appropriate fine determined in terms of applicable 

legislation. 

  


