
IN THE SUPREME COURT OF APPEAL OF SOUTH AFRICA 

SCA CASE NO: 2020 ----
GAUTENG LOCAL DIVISION, JOHANNESBURG CASE NO: 0049700/17 

In the matter between: 

LIMPOPO ECONOMIC 
("LEDA") 

and 

i 

DEVELOPME~T AGEN~ Applicant 

JOHANNES FREDERICK KLOPPER N. 0. First Respondent 

CHRISTOPHER RAYMOND REY N. 0. Second Respondent 

LIEBENBERG DAWID RYK VAN DER MERWE N. 0. Third Respondent 

LEBOGANE MPAKA Tl N.0. Fourth Respondent 

DILOKONG CHROME MINE (PTY) LTD Fifth Respondent 
(REG. NO. 78/02668/07) 

ASA (PTY) LTD Sixth Respondent 
(REG. NO. 1996/015726/07) ("ASA") 

EASTERN ASIA METAL INVESTMENT CO. LTD Seventh Respondent 
("EAMI") 

MINISTER OF MINERAL RESOURCES Eighth Respondent 

DIRECTOR-GENERAL: DEPARTMENT OF MINERAL Ninth Respondent 
RESOURCES ("DMR") 

REGIONAL MANAGER, LIMPOPO REGION OF THE Tenth Respondent 
DMR 

CHEETAH CHROME SOUTH AFRICA (PTY) LTD Eleventh Respondent 

NOTICE OF MOTION: LEAVE TO APPEAL 
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TAKE NOTICE THAT the Applicant, LIMPOPO ECONOMIC DEVELOPMENT 

AGENCY, the applicant in the court a quo, hereby applies to this Court for an order in 

the following terms: 

1. Condoning the late filing of this application. 

2. Granting the Applicant leave to appeal against the whole of the judgement 

and order of his Lordship Mr Justice Coppin J handed down on Wednesday, 

29 January 2020 in the High Court of South Africa, Gauteng Local Division, 

Johannesburg. 

3. Directing that special leave be granted to appeal before this Honourable 

Court. 

4. Directing that the costs of this application be costs in the appeal. 

5. Granting the Applicant further and/or alternative relief as the above 

Honourable Court may deem meet. 

FURTHER TAKE NOTICE THAT the accompanying affidavit of DR MATATA 

MOKOELE together with annexures thereto will be used in support of this application. 

The accompanying affidavit of PETER MA TSIDISO TSHISEVHE and annexures 

thereto will be used in support of the application for condonation sought in prayer 1. 

TAKE NOTICE FURTHER THAT if you intend opposing this application, you are 

required to lodge an affidavit in support of your opposition, after prior service on the 

Applicant, with the Registrar of this Court within one month of service of this application 

upon you. 
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DA TED at SANDTON on this 04Ro day of JUNE 2020 

To: THE REGISTRAR OF THE 
SUPREME; COURT OF APPEAL 
BLOEMFONTEIN 

TSHISEVHE GWINA RA TSHIMBILANI 

INC (TGR ATTORNEYS) 
Appellant's Attorneys 

6th Floor, Vdara 
41 Rivoilia Road 

Sandhurst, 
Sandton, 2196 

Tel: (011) 243 5027 
Fax: (011) 243 5028 

Email: p.tshisevhe@tgrattorneys.co.za I 
p.mudau@tgrattorneys.co.za 

Ref: P Tshisevhe/ P Mudau/ MAT2030 
Clo MC INTYRE VAN DER POST 

Box 540, Bloemfontein, 9300 
12 Barnes Street, 

Westdene, 
Bloemfontein, 

South Africa 
Email: appeals@mcintyre.co.za 

Tel: +27 (0)51 50 50 200 I 
Fax: +27 (0)86 2985964 
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To: HOGAN LOVELLS (SA) Inc. Received on this __ day of June 2020 
1st to 6th Respondent's Attorneys 
140 West Street 
Sandton 
Johannesburg 
Tel: (011) 286 6900 

Sign_ature of recipient 

Fax: (011) 286 6901 And by email 
Email: 
wessel.badenhorst@hoganlovells.com / 
samantha.horsfield@hoganlovells.com 
Ref: Wessel Badenorst · 
WJJB/yop/137470 

And EASTERN ASIA METAL Received on this __ day of June 2020 
to: INVESTMENT CO. LTD ("EAMI") 

7th Respondent 
13 Biccard Street Signature of recipient 
Polokwane 
Limpopo Province 

And by email 

And THE MINISTER OF MINERAL Received on this __ day of June 2020 
to: RESOURCES 

8th Respondent 
2nd Floor Signature of recipient 
Block 2B 
Trevenna Campus, 
75 Meintjies Street 
corner of Meintjies and Francis Baard 
Streets 
Sunnyside 
Pretoria 
Clo The State Attorney, And by email 
Johannesburg 
10TH Floor 
North State Building 
85 Albert Sisulu Road and Cnr Kruis 
Street 
Johannesburg 
REF: 0339/18/P43 
Contact person: Rudzani Nemakonde 
Email: Rnemakonde@justice.gov.za ✓ 

Cell : 082 661 1670 
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And THE DIRECTOR GENERAL Received on this __ day of June 2020 
to: 9th Respondent 

2nd Floor 
Block 2B Signature of recipient 
Trevenna Campus, 
75 Meintjies Street 
corner of Meintjies and Francis Baard 
Streets 
Sunnyside And by email 
Pretoria 
Ref: adv Thabo Mokena 
Email: 
khayalethu.matrose@dmr.gov.za 

And THE REGIONAL MANAGER: Received on this __ day of June 2020 
to: LIMPOPO REGION 

1 oth Respondent 
BROLL Building Signature of recipient 
101 Dorp Street 
Polokwane 
Ref: Mr Aaron Kharivhe And by email 
Email: Aaron.Kharivhe@dmr.gov.za 

And THOMSON-WILKS Received on this __ day of June 2020 
to: 11 th Respondent's Attorney 

23 Impala Road 
Chislehurston Signature of recipient 
Sandton 
Ref: Steven Thomson 
Tel: (011) 784 8984 
Email: stephen@thomsonwilks.co.za And by Email 
nozuko@thomsonwilks.co.za 



Brandon Hartel 

From: 
Sent: 
To: 

Cc: 

Subject: 

Attachments: 

Good Day, 

Brandon Hartel <appeals@mcintyre.co.za> 
22 June 2020 09:42 
'Badenhorst, Wessel'; 'Rnemakonde@justice.gov.za'; 
'khayalethu.matrose@dmr.gov.za'; 'Aaron.kharivhe@dmr.gov.za'; 
'stephen@thomsanwilks.co.za' 
Christiaan Gerdener; 'samantha.horsfield@hoganlovells.com'; 
'nozuko@thomsonwilks.co.za'; 'Precious Mudau' 
LIMPOPO ECONIMOIC DEVELOPMENT AGENCY/ J F KLOPPER N.O. AND TEN 
OTHERS 
SKM_ 454e20062209430.pdf 

Please find attached the Applicant's Petition to the Supreme Court of Appeal, incorporating condonation. 

Kind Regards 

Regards 

BRANDON HARTEL 
Attorney • High Court Litigation and Supreme Court of ~ppe~~ 

E: appeals@mcintyre.co.za I T: +27 (0)51 50 50 200 I F: +27 (0)86 2985964 
Box 540, Bloemfontein, 9300 • 12 Barnes Street, Westdene, Bloemfontein, South Africa 

@ ~ j @ www.mcintyre.co.za 
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Brandon Hartel 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Mail Delivery Subsystem <MAILER-DAEM0N@relay2.ncc.co.za> 
22 June 2020 09:31 
appeals@mcintyre.co.za 
Returned mail: see transcript for details 
details.txt; LIMPOPO ECONIMOIC DEVELOPMENT AGENCY/ J F KLOPPER N.O. AND 
TEN OTHERS (3.93 MB) 

The original message was received at Mon, 22 Jun 2020 09:29:57 +0200 from [172.16.1.74] 

----- The following addresses had permanent fatal errors ----- <stephen@thomsanwilks.co.za> 
(reason: 550 Host unknown) 

----- The following addresses had successful delivery notifications----- <khayalethu.matrose@dmr.gov.za> (relayed 
to non-DSN-aware mailer) <Aaron.kharivhe@dmr.gov.za> (relayed to non-DSN-aware mailer) 
<wessel.badenhorst@hoganlovells.com> (relayed to non-DSN-aware mailer) <p.mudau@tgrattorneys.co.za> 
(relayed to non-DSN-aware mailer) <nozuko@thomsonwilks.co.za> (relayed to non-DSN-aware mailer) 

---- Transcript of session follows --- <Aaron.kharivhe@dmr.gov.za> ... relayed; expect no further notifications 
<khayalethu.matrose@dmr.gov.za> ... relayed; expect no further notifications ... while talking to eu-smtp-inbound-
2.mimecast.com.: 
>» RCPT To:<samantha.horsfield@hoganlovells.com> 
<« 451 Internal resource temporarily unavailable - https://community.mimecast.com/docs/DOC-1369#451 
[YRMpFl2tO5aKfCZuoklQ_A.uk50] <samantha.horsfield@hoganlovells.com> ... Deferred: 451 Internal resource 
temporarily unavailable - https://community.mimecast.com/docs/DOC-1369#451 
[YRMpFl2tO5aKfCZuoklQ_A.uk50] <wessel.badenhorst@hoganlovells.com> ... relayed; expect no further 
notifications ... while talking to eu-smtp-inbound-1.mimecast.com.: 
>» RCPT To:<samantha.horsfield@hoganlovells.com> 
<« 451 Internal resource temporarily unavailable - https://community.mimecast.com/docs/DOC-1369#451 
[eQutw _vfNZqiGzlR2pm_lw.uk83] <samantha.horsfield@hoganlovells.com> ... Deferred: 451 Internal resource 
temporarily unavailable - https://community.mimecast.com/docs/DOC-1369#451 [eQufW_vfNZqiGzlR2pm_lw.uk83] 
>» DATA 
<« 503 Illegal command sequence - https://community.mimecast.com/docs/DOC-1369#503 
[eQutw_vfNZqiGzlR2pm_lw.uk83] <p.mudau@tgrattorneys.co.za> ... relayed; expect no further notifications 
550 5.1.2 <stephen@thomsanwilks.co.za> ... Host unknown (Name server: thomsanwilks.co.za: host not found) 
<nozuko@thomsonwilks.co.za> ... relayed; expect no further notifications 
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Brandon Hartel 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Mail Delivery System <MAILER-DAEM0N@mail4Justice.gov.za> 
22 June 2020 09:35 
appeals@mcintyre.co.za 
Successful Mail Delivery Report 
details.txt; Message Headers.txt 

This is the mail system at host mail4.justice.gov.za. 

Your message was successfully delivered to the destination(s) listed below. If the message was delivered to mailbox 
you will receive no further notifications. Otherwise you may still receive notifications of mail delivery errors from 
other systems. 

The mail system 

<Rnemakonde@justice.gov.za>: delivery via localhost[127.0.0.1]:10025: 250 OK: 
data received 

1 
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IN THE SUPREME COURT OF APPEAL OF SOUTH AFRICA 

SCA CASE NO: ____ 2020 

GAUTENG LOCAL DIVISION, JOHANNESBURG CASE NO: 0049700/17 

In the matter between: 

LIMPOPO ECONOMI~ DEVELOPMENT AGENCY Appellant 
("LEDA") 

and 

JOHANNES FREDERICK KLOPPER N. 0. First Respondent 

CHRISTOPHER RAYMOND REY N. 0. Second Respondent 

LIEBENBERG DAWID RYK VAN DER MERWE N. 0. Third Respondent 

LEBOGANE MPAKATI N.O. Fourth Respondent 

DILOKONG CHROME MINE (PTY) LTD Fifth Respondent 
(REG. NO. 78/02668/07) 

ASA (PTY} LTD Sixth Respondent 
(REG. NO. 1996/015726/07) ("ASA") 

EASTERN ASIA METAL INVESTMENT CO. LTD ("EAMI") Seventh Respondent 

MINISTER OF MINERAL RESOURCES Eighth Respondent 

DIRECTOR-GENERAL: DEPARTMENT OF MINERAL Ninth Respondent 
RESOURCES ("DMR"} 

REGIONAL MANAGER, LIMPOPO REGION OF THE DMR Tenth Respondent 

CHEETAH CHROME SOUTH AFRICA (PTY) LTD Eleventh Respondent 
("CHEETAH") 

FOUNDING AFFIDAVIT: APPLICATION FOR LEAVE TO APPEAL 

I, the undersigned, DR MATATA MOKOELE, hereby state under oath that: 

1. I am an adult male and the acting Chief Executive Officer of the Applicant 
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("LEDA"). LEDA was the applicant in the court a quo. The First to 

Eleventh Respondents were Respondents in the court a quo. 

2. The facts set out herein are within my own personal knowledge and to the 

best of my knowledge and belief, both true and correct. 

3. This application is brought in terms of the Superior Courts Act No. 1 0 of 

2013, read with Rule 6 of this Court's rules. I attach the following: 

3.1. A copy of the judgment appealed against handed down on 29 

January 2020 ("MM1"); and 

3.2. A copy of the judgment dismissing the application for leave to 

appeal, dated 24 March 2020 ("MM2"). 

4. I am advised that at the time I commissioned this affidavit the relevant 

orders were still being obtained from the High Court. 

5. LEDA will also file an affidavit respectfully requesting that this court 

condone/extend the period for the filing of this application for leave to 

appeal, as contemplated by section 17(2)(b) of the Superior Courts Act No. 

1 0 of 2013. I confirm that during the lockdown period, the Applicant's 

offices were closed as per the Government Gazette No 43268 of 29 April 

2020, from 26 April 2020 to 1 May 2020. 

PART A: THE PARTIES 

6. The Applicant is a provincial government enterprise contemplated by the 

Public Finance Management Act, established as a juristic person in terms 

of section 3 of the Limpopo Economic Development Agency Act 5 of 2016. 

6.1. LEDA, formerly known as the Limpopo Economic Development 

Enterprise, is the successor in title to the corporation established 

in terms of the Limpopo Development Corporation Act, Act 5 of 
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1994 ("the LDCA"); 

6.2. The objects of LEDA set out in section 3 of the LDCA include, 

"to encourage, plan, finance, co-ordinate, promote and carry out 

the development of the Province and its population, either 

directly or indirectly, in the fields of . . . commerce, industry, 

mining ... " 

7. The Sfh Respondent is DILOKONG CHROME MINE (PTY) LTD 

(Registration No.: 78/02668/07) ("DCM"). 

7.1. DCM has been in business rescue as contemplated by section 

133 of the Companies Act since 24 March 2016. 

7.2. The 151 and 2nd Respondents are cited in their capacity as the 

duly appointed joint Business Rescue Practitioner of DCM ("the 

DMC BRPs"). 

7.3. As elaborated below DCM is the holder of a converted mining 

right ("the Mining Right"). The interpretation of the Mining 

Right is the subject of the dispute between the parties. 

8. The 6th Respondent is ASA (PTY) LTD (Registration No.: 1996/015726/07) 

("ASA"). 

8.1. ASA was placed in business rescue in 2016 and remains in 

business rescue as contemplated by section 133 of the 

Companies Act. 

8.2. The 3rd and 4th Respondents are cited in their capacity as the 

duly appointed joint Business Rescue Practitioner of ASA. 

8.3. ASA owns 100% of the issued shares of DCM. 

9. The ?lh Respondent is EASTERN ASIA METAL INVESTMENT CO. LTD 
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("EAMI"), a company incorporated in terms of the International Business 

Companies Act (CAP 291) of the Territory of the British Virgin Islands. 

10. The 8th, 9th and 10th Respondent are respectively the MINISTER OF 

MINERAL RESOURCES ("the Minister"), the DIRECTOR-GENERAL: 

Department of Mineral Resources ("the DG") and the REGIONAL 

MANAGER, Limpopo Region of the DMR ("the Regional Manager"). 

10.1. The Mining Right which is the subject of the dispute, is a mining 

right in terms of the MPRDA which was converted from an old 

order mining right as contemplated by item 7 of Schedule II of 

the Mineral and Petroleum Resources Development Act No. 26 

of 2002 ("the MPRDA"). The executed Mining Right was signed 

on 20 March 2014 by the Regional Manager, duly authorised by 

a power of attorney granted by the DG on 13 February 2014, in 

terms of powers delegated to the DG by the Minister in terms of 

section 103(1) of the MPRDA. 

10.2. The 8th to 10th Respondents did not oppose the relief sought in 

the court a quo or participate in the proceedings. 

11. The 11th Respondent is CHEETAH CHROME SOUTH AFRICA (PTY) LTD 

(Registration No: 2017 /125542/07) ("Cheetah"). 

11.1. Cheetah was incorporated on 15 March 2017. 

11.2. The beneficial shareholders of Cheetah are unknown to LEDA 

but as far as LEDA can ascertain it appears that Cheetah is 

ultimately owned and controlled by a Chinese company. 

11.3. In this regard the sole director of Cheetah is Xu Wang, whose 

residential address is Xi Kuang Street, Taiyuan, Shanxi, China. 
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12. DCM and Cheetah have concluded an agreement in terms of which, 

subject to the fulfilment of certain conditions, Cheetah has purported to 

acquire and will take control of the business of DCM including the Mining 

Right. 

PART B: SUMMARY OF THE DISPUTE 

13. As elaborated below there is a dispute between LEDA and the DCM 

BRPs/Cheetah primarily regarding the meaning and consequence of 

clause 17 of the Mining Right. 

14. LEDA contends that: 

14.1. In terms of section 25(2) of the MPRDA, DCM and the DCM 

BRPs are bound by and subject to the terms of the Mining Right. 

14.2. By operation of statute read with the Mining Right, DCM is itself, 

mutatis mutandis, bound by and subject to the shareholders' 

agreement signed by LEDA and EAMI on 11 December 2006 

("the Shareholders Agreement''}. 

14.3. The Shareholders Agreement called the "agreement or 

arrangement' in clause 17 provides for LEDA's indirect 40% 

shareholding in DCM, also for LEDA's right to the minority 

protections including in respect of the sale of the whole or a 

substantial part of the business, a major part of the assets, or 

the sale or disposal of any material asset. 

14.4. The Mining Right also requires that DCM conclude the new 

agreement with LEDA contemplated by clause 17 of the Mining 

Right, wherein LEDA will hold a 40% stake in the Mining Right. 

14.5. Accordingly LEDA at least is entitled to hold a 40% stake in the 
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Mining Right and thus has a title interest in the Mining Right 

within the contemplation of section 134(3) of the Companies Act. 

14.6. Absent compliance by DCM BRP's with clause 17 of the Mining 

Right and the Shareholders' Agreement, the contemplated sale 

by the BRP's and transfer of the Mining Right to Cheetah will be 

unlawful, a contravention of the terms of the Mining Right and 

will render clause 17 meaningless and unenforceable. 

14.7. Any disposal of the Mining Right pursuant to business rescue 

proceedings is subject to the protection afforded to a title interest 

holder by section 134(3) of the Companies Act. 

15. In terms of the sale of business agreement between Cheetah and DCM the 

sale will proceed without the consent of LEDA. 

16. In order to protect its rights and to ensure that the minerals reserves 

concerned do not become entirely owned by an off-shore company with no 

interest in the development of the Limpopo Province and its people LEDA 

accordingly applied to the High Court for declaratory and interdictory relief. 

The court a quo dismissed the application. 

PARTC: BACKGROUND 

17. Despite the abundant mineral resources in Limpopo Province, such mineral 

resources have resulted in little benefit to the people of Limpopo. 

18. The chrome reserves to which the Mining Right relates are extensive and, 

as contemplated by the MPRDA, are the common heritage of the people of 

South Africa. It is fundamental that such reserves are protected to ensure 

that the mining contemplated does not benefit only an offshore controlled 

company and its foreign shareholders but is of benefit to South Africa and 
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its people. 

19. Pursuant to its statutory mandate LEDA regards the development of 

chrome resources, including the local beneficiation thereof, as integral to 

ensuring job creation and the development of the Limpopo Province for the 

benefit of its people. More than 90% of chrome ore is converted to 

ferrochrome which is used for stainless steel production, including for 

producers in China and Japan. 

20. To this end LEDA has had a longstanding interest in chrome mining and 

the beneficiation of such chrome ore in the Limpopo Province. 

21 . In order to pursue the above objective LEDA entered into a joint venture 

with a Chinese owned and controlled company, EAMI, in 1995. 

22. The joint venture agreement was replaced by a Shareholders' Agreement 

on 11 December 2006. The Shareholders' Agreement set out the terms on 

which LEDA and EAMI would own and control ASA and ASA's wholly 

owned subsidiary, DCM. The designated business of DCM specified in the 

Shareholders' Agreement was the mining of chrome ore. 

23. The relationship between ASA, DCM, EAMI and LEDA, is accordingly the 

following: 

23.1. EAMI and LEDA respectively own 60% and 40% of the issued 

shares of ASA. 

23.2. ASA owns 100% of the issued shares of DCM. 

23.3. DCM is the holder of the Mining Right. 

24. At the time of the Shareholders' Agreement it was contemplated that LEDA 

would decrease the extent of its ASA shareholding to 10% by the sale of 

30% of the 40% total shareholding held in ASA by LEDA to a black 



8 

economic empowerment company. Although the parties agreed that the 

introduction of a BEE shareholder would be finalized by the end of March 

2007 it is common cause that such transaction never occurred. 

25. It is significant that the MPRDA was assented to on 3 October 2002 and 

commenced on 1 May 2004. The Constitutional Court has held that " ... the 

scheme of the MPRDA aims to bring about a fundamental transformation of 

the mining and petroleum industry in our country. It was enacted to achieve 

a number of transformative objects. . .. At the centre of this transformative 

design is the provision that the state is the custodian of all mineral 

resources on behalf of the nation." Minister of Mineral Resources and 

Others v Sishen Iron Ore Company (Pty) Ltd and Another 2014 (2) SA 603 

(CC) at [83]-[84] 

26. Schedule II of the MPRDA provided for transitional arrangements. Item 7 

of Schedule II provided that any old order mining right in force immediately 

before the MPRDA took effect would continue in force for a period not 

exceeding five years from the date on which the MPRDA took effect. 

27. The objects of Schedule II are set out in item 2 of Schedule II which 

provides that in addition to the objects contemplated in section 2 of the 

MPRDA the objects of the Schedule were to "(a) ensure that security of 

tenure is protected in respect of prospecting, exploration, mining and 

production operations which are being undertaken; (b) give the holder of an 

old order right • ... an opportunitv to complv with this Act'; and "(c) promote 

equitable access to the nation's mineral and petroleum resources'. (my 

emphasis) 

28. The holder of such right was entitled to apply for conversion of the old 

order mining right, failing which the old order mining right would cease to 
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exist. 

29. Item 7 of Schedule II provides that the Minister must convert an old order 

right to a mining right if the holder of that old order right, amongst other 

things, complies with the requirement of item 7(2). 

30. One of the requirements of item 7(2) of Schedule 11 is that the applicant 

must lodge "documentary proof of the manner in which, the holder of the 

right will give effect the object referred to in section 2 (d) and 2 (fl', that is 

how the holder will: 

30.1. "substantially and meaningfully expand opportunities for 

historically disadvantaged persons, including women and 

communities, to enter into and actively participate in the mineral 

and petroleum industries and to benefit from the exploitation of 

the nation's mineral and petroleum resources'; and 

30.2. promote employment and advance the social and economic 

welfare of all South Africans. 

31. Absent an application for conversion of DCM's old order mining right by 1 

May 2009 such old order rights would have expired. DCM duly applied to 

the Minister for the conversion of DCM's old order rights. 

32. By 14 November 2013 LEDA's 40% shareholding of ASA remained 

undiluted. However, the parties continued trying to identify a suitable BEE 

shareholder. In a letter send by LEDA to ASA on 14 November 2013, 

LEDA indicated that the LEDA board had resolved to decrease the extent 

of its shareholding to 14% by the introduction of a BEE shareholder but 

that any such dilution would require approval from the Limpopo Economic 

Development and Tourism Department and the DMR. LEDA indicated that 

it had sought a meeting with the Minister to seek clarity regarding whether 
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"the shareholding by LEDA in ASA is equivalent to BEE shareholding." 

33. At a meeting of the boards of ASA and DCM on 15 January 2014 LEDA 

reported that it had sought the necessary approvals/permissions to dilute 

its shares in ASA and that it was hoped such approvals were imminent. 

34. Rather than approve the change of LEDA's shareholding in ASA by the 

dilution of LEDA's shareholding, the terms of the Mining Right, notarially 

executed on 20 March 2014 were instead granted on the terms elaborated 

below which specifically contemplated that LEDA should have a 40% stake 

in the Mining Right, with no obligation to dilute. 

35. Clause 17 of the Mining Right sets out the provisions relating to sections 

2(d) and (f) of the MPRDA, that is the expansion of opportunities for 

historically disadvantaged persons to enter into and participate in the 

mineral industry and benefit from the exploitation of the nation's mineral 

resources, and to promote employment and advance the social and 

economic welfare of all South Africans by providing for LEDA to hold a 40% 

stake in the Mining Right, such stake at a later stage, upon notice by the 

Minister, to be transferred to SOMCO. 

36. Such terms and conditions were noted by and accepted by the 

shareholders "of ASA Metals (Pty) Ltd I Dilokong Chrome Mine (Pty) Ltd' at 

meeting held on 13 May 2014. The minutes record that it was noted that 

the "new order mining right was issued without BEE - one of the conditions 

tor the conversion was that the parties must amend the shareholders 

agreement to indicated (sic) that LEDA would not be diluted and that the 

40% LEDA shareholding would be transferred to SOMCO at the 

appropriate time". It was also resolved at the meeting that should the 

conversion be challenged "for lack of BEE and/or community shareholding, 
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LEDA would be obliged to dilutee as per the current shareholders 

agreement, the amendment which would be made as per DMR 

requirement notwithstanding' and that management be mandated to 

appoint attorneys to draft the necessary amendments to the shareholders 

agreement. 

37. No such amendments to the shareholders agreement were ever drafted 

and agreed. 

38. LEDA maintain that the interpretation by the shareholders of the Mining 

Right at the time does not change the meaning of the Mining Right which 

was granted on terms specified by the DG in terms of his powers duly 

delegated to him by the Minister. 

39. DCM was placed in business rescue in March 2016. LEDA sought to 

intervene in the proceedings in order to recapitalise DCM and ensure that 

the DCM business could continue. LEDA's engagements with the DCM 

BRPs (including an indicative offer of R300 million, a deposit by LEDA of 

R50 million placed in a trust identified by the DMC BRPs, and a bid of 

R450 million to acquire 100% of the Mining Right- relative to a bid of R456 

million by Cheetah) proved unfruitful and it became apparent during the 

process that the DCM BAPs and LEDA had entirely different views 

regarding clause 17 of the Mining Right and its consequences. 

40. LEDA accordingly launched proceedings against the DCM BRPs which 

culminated in the High Court application to which the appeal relates which 

was launched in December 2017. Significantly the relief sought by LEDA is 

not only interdictory relief but declaratory relief regarding the interpretation 

of clause 17 of the Mining Right. 

41. The First to Sixth Respondents Answering Affidavit was filed more than a 
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year later in January and LEDA's replying affidavit was filed in March 

2019. 

42. Although initially there was a dispute between the parties regarding 

whether consent in terms of section 11 of the MPRDA for the proposed 

transfer of the Mining Right to Cheetah was required the First to Sixth 

Respondents have since accepted that such consent is required - an 

undertaking to this effect was tendered in the First to Sixth Respondents 

Answering Affidavit. LEDA submits, with respect, that an order as sought 

in the notice of motion accordingly ought to be made to this effect. 

43. A supplementary practice note filed by the First to Sixth Respondents less 

than a week before the hearing in the court a quo on 7 November 2019 to 

which was attached a consent dated 1 November 2019 granted by the 

Ninth Respondent to the Fifth Respondent to cede the fifth respondent's 

Mining Right to the Eleventh Respondent in terms of section 11 of the 

MPRDA. The section 11 consent is currently the subject of an appeal to 

the Minister against the decision of the DG in terms of section 96 of the 

MPRDA. 

44. Although Cheetah did not deliver any opposing papers it filed a notice of 

intention to oppose and participated in argument in the court a quo, albeit 

that Cheetah's heads of argument were delivered late, without compliance 

with the applicable practice directives, and without any explanation for such 

lateness. Indeed, such heads were not received by the Honourable Judge. 

PART D: THE MINING RIGHT 

45. The mining area to which the Mining Right relates is 1602.50281 hectares 

in extent. The Mining Right commenced on 20 March 2014 and grants the 

holder the sole and exclusive right to mine and recover chrome ore within 
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the mining area for thirty years, until 19 March 2044. 

46. The "Holder" is defined in the definitions section on page 5 of the Mining 

Right in the following terms, "'Holder' is as defined in the Act, and 

specifically in relation to this right, it means DILOKONG CHROME MINE 

(PTY) LTD, Registration No/Identification No 1978/02668/07." 

47. Clause 13 of the Mining Right provides that subject to section 47 of the 

MPRDA the Mining Right may be cancelled or suspended in certain 

circumstances including if the Holder: "Fails to honour or carry out any 

agreement, arrangement, or undertaking, including the undertaking made 

by the Holder in terms of the Broad Based Socio Economic Empowerment 

Charter and Social and Labour plan, on which the Minister relied for the 

conversion of this right' (emphasis added} 

48. Clause 17 of the Mining Right, which is quoted verbatim, provides: 

"Provisions relating to section 2{d) and (f) of the Act 

In the furthering of the object of this Act, the Holder is bound by the 

provisions of an agreement or arrangement dated 11 DECEMBER 

2006 entered into between the Holder I empowering partner and it is 

being recorded that the parties shall within 3 (three) months of executing 

the right, conclude a new agreement wherein Limpopo Economic 

Development Agency will hold 40% of stake (sic) in the right without 

an obligation to dilute. The above is subject to the transfer of Limpopo 

Economic Development 40% stake (sic) at a later stage to SOMCO upon 

due notice by the Minister (the empowerment partner) which agreement 

or arrangement was taken into consideration for purposes of 

compliance with the requirements of the Act and or Broad Based 

Economic Empowerment Charter developed in terms of the Act and 
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such agreement shall form part of this right." (emphasis added). 

49. As such, the Mining Right expressly recognises the right of the Applicant to 

a 40% stake in the Mining Right and to its rights in terms of the 

"agreement or arrangement dated 11 DECEMBER 2006" to which "the 

Holder'' is bound. 

50. The agreement referred to in clause 17 (as well as clause 13.1.2 of the 

Mining Right) is the Shareholders Agreement concluded between EAMI 

(the seventh respondent), and LEDA on 11 December 2006. 

51 . Although the words "empowering partner" are not defined in the Mining 

Right it is clear in context, particularly given the references to the Limpopo 

Economic Development Agency later in the paragraph, that the 

"empowering partner'' is a reference to LEDA and "the parties' referred to 

are DCM and LEDA. The only other party to the "agreement or 

arrangement dated 11 December 2006" is EAMI, and EAMI is clearly not 

the party contemplated. 

52. The reference to the transfer at a later stage of LEDA's 40% stake to 

SOMCO, is a reference to the State Owned Mining Company, a company 

which was established by the State to undertake the mining of minerals of 

strategic significance such as chrome. The vision of SOMCO is to be a 

leading self-sustainable supplier of energy and beneficiable resources in 

South Africa "in order to secure the security of strategic minerals supply for 

the country's benefit and future development." 

53. The reference in the heading of clause 17 to section 2(d) and (f) of the 

objects of the MPRDA mirror the requirements of schedule II item 2(k) of 

the transitional provisions. The first line of clause 17 states "In the 

furthering of the objects of the Act .. . " 
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54. In this regard section 2(d) and (f) respectively provide that the objects of 

the Act are to: 

54.1. substantially and meaningfully expand opportunities for 

historically disadvantaged persons, including women and 

communities, to enter into and actively participate in the mineral 

and petroleum industries and to benefit from the exploitation of 

the nation's mineral and petroleum resources; 

54.2. promote employment and advance the social and economic 

welfare of all South Africans; 

55. Those objectives are consistent with the objectives of LEDA and SOMCO. 

LEDA submit that it is apparent that LEDA and SOMCO were specifically 

included in clause 17 to ensure that these objects are realised and the 

Mining Right was granted to DCM on this basis. 

56. The DG clearly had regard to the identity and mandate of LEDA and 

SOMCO in his determination that the holder had provided proof to the DG's 

satisfaction of the manner in which the holder would give effect to section 

2(d) and (f) of the MPRDA as contemplated by item 7(2)(k) read with item 

7(3)(a) of Schedule II the MPRDA. The inclusion of clause 17 was to give 

effect to these objectives. There was no appeal or review by DCM or ASA 

of the conditions stipulated. 

57. It is within this context that the conditions set out in clause 17 of the Mining 

Right must be interpreted. That is having regard to LEDA's and SOMCO 

purpose and the objects set out in section 2( d) and (f) of the MPRDA which 

clause 17 sought to advance. 

58. The Mining Right seeks to advance the objects concerned by binding DCM 

to the Shareholders Agreement and by recognising LEDA's 40% stake in 



16 

the Mining Right (and the potential transfer thereof to SOMCO). The terms 

and conditions of the Mining Right cannot simply be disregarded as the 

DCM BRPs suggest. 

59. The conditions set out in clause 17 of the Mining Right to which DCM is 

subject, are only of significance while DCM is the holder of the Mining 

Right. Should Cheetah acquire the Mining Right they become 

meaningless. 

PART E: THE "AGREEMENT OR ARRANGMENT DATED 11 DECEMBER 2006" 

60. LEDA and EAMI signed a shareholders agreement in Beijing on 11 

December 2006 ("the Shareholders Agreement"). The Agreement: 

60.1. Replaced a joint venture agreement between LEDA and EAMI 

entered into on 5 December 1995 in terms of which LEDA and 

EAMI had been co-operating in good faith and in support of the 

good relationship between the companies' respective 

government, the Republic of South Africa and the People's 

Republic of China; 

60.2. Contemplated the mining and sale of chrome ore by DCM to 

ASA. As stated above DCM was 100% owned by ASA; 

60.3. Provided that the business of ASA was the holding of an 

investment in DCM, the conduct of terrochrome smelting plant 

and included the sales of finished chrome products; 

60.4. Recorded that EAMI and LEDA owned 60% and 40% of the 

shares of ASA. In terms of the agreement EAMI and LEDA 

agreed: 

60.4.1. To expand the production of ASA and DCM, and 
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reconfirmed their commitment to continued co

operation in ASA and DCM including the funding of 

capital required by ASA and DCM; 

60.4.2. To a restructuring of the groups shareholding to be 

finalised by March 2007 to ensure compliance with 

the mining charter in terms of which LEDA would sell 

30% of its ASA shares to a BEE shareholder (a 

corporate entity to be identified by LEDA and 

approved by EAMI). It is common cause the 

restructuring never occurred. 

60.5. Required that ASA and DCM would each comprise three 

directors appointed by EAMI and two directors appointed by 

LEDA. The Deputy Managing Director was to be appointed by 

the Managing Director on the recommendation of LEDA and the 

BEE shareholder. 

60.6. Specified that quorum for a shareholders' meeting would 

constitute EAMI and LEDA both present in person or in proxy. 

60.7. Provided in terms of clause 15.2, that ASA would not engage in, 

agree to, perform or undertake certain acts, "except as may be 

approved or agreed, by all or any of the shareholder/s who, at 

the relevant time, hold at least 75% of the issued share capital of 

the company'. The acts subject to this requirement include: 

60. 7 .1. the disposal, in any manner whatsoever, of any of the 

company's assets; (clause 15.2.4) 

60.7.2. the sale or disposal of the whole or a substantial part 

of the business of the company; (clause 15.2.10) 



18 

60. 7.3. the discontinuance of any of the material business 

activities of the company; ( clause 15.2.11) 

60. 7.4. the sale or disposal of a major part of the company's 

assets; (clause 15.2.12) 

60. 7.5. the sale or other disposal of any material asset of the 

company; (clause 15.2.13) 

60.8. The Applicant submits that having regard to the acts listed in the 

Shareholders Agreement, the requirement of approval by 

shareholders holding 75% of the issued share capital by 

includes the sale agreement and disposal of the Mining Right. 

61 . Having regard to the terms of the Shareholders Agreement as well as 

clause 17 of the Mining Right the LEDA has not only a contractual right vis 

a vis any disposal of the Mining Right but also a statutory right pursuant to 

the MPRDA and the Mining Right which binds DCM (and the DCM BRPs) 

to the "arrangement or agreement" concerned. 

62. The corollary is that because the Mining Right provides that DCM is bound 

by the Shareholders Agreement, DCM cannot act in a manner which will 

contravene and defeat the purpose and intention of clause 17 by disposing 

of the Mining Right: 

62.1. To an unknown third party who cannot be bound by "the 

agreement or arrangement dated 1 December 2006'; 

62.2. In circumstances where it has failed to conclude the new 

agreement contemplated by clause 17 and such disposal would 

be in breach of such condition; and 

62.3. Absent the requisite resolution required in terms of the 
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Shareholders Agreement. 

PART F: SUMMARY OF THE CONTENTIONS OF THE PARTIES 

63. The essence of the dispute is in respect of the meaning of clause 17 of the 

Mining Right and its consequences. 

64. The DCM BRPs and Cheetah deny that: 

64.1. DCM is bound by the "agreement or arrangement dated 11 

December 2006'; 

64.2. the Mining Right contemplates the conclusion of any agreement 

between LEDA and DCM whatsoever. 

65. DCM maintain that clause 17 of the Mining Right imposes no obligation on 

the holder of the Mining Right but must be interpreted as imposing an 

obligation on LEDA to agree to an amendment to its shareholders 

agreement in terms of which LEDA will have no obligation to dilute its 40% 

shareholding of ASA Metals. 

66. LEDA contends that: 

66.1. In terms of section 25(2) of the MPRDA, DCM and the DCM 

BRPs are bound by and subject to the terms of the Mining Right. 

66.2. Clause 17 of the Mining Right provides that: 

66.2.1. ".. . the Holder is bound by the provisions of an 

agreement or arrangement dated 11 December 2006 

"· .,.. , 

66.2.2. "... the parties shall within 3 (three) months of 

executing the right, conclude a new agreement 

wherein Limpopo Economic Development Agency will 
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hold 40% of stake (sic) in the right without an 

obligation to dilute ... " 

66.3. By operation of statute read with the Mining Right, DCM is itself, 

mutatis mutandis, bound by and subject to the "agreement or 

arrangement dated 11 December 2006', at least until the 

conclusion of the new agreement contemplated in clause 17. 

66.4. It is common cause that the reference to an "agreement or 

arrangement' is a reference to a shareholders' agreement 

signed by LEDA and EAMI on 11 December 2006 (''the 

Shareholders Agreement") . 

66.5. The "agreement or arrangement' referred in clause 17 provides 

for LEDA's indirect 40% shareholding in DCM, also LEDA's right 

to appoint certain directors and the minority protections set out 

in the Shareholders' Agreement to protect LEDA by requiring 

that resolutions to undertake certain acts require approval of the 

shareholders holding at least 75% of the issued share capital of 

ASA, thus requiring LEDA's approval. The acts requiring such 

approval include the sale of the whole or a substantial part of the 

business, a major part of the assets, or the sale or disposal of 

any material asset. 

66.6. The Mining Right also requires that DCM conclude the new 

agreement with LEDA contemplated by clause 17. 

66.7. Pursuant to clause 17 of the Mining Right, LEDA holds, or 

alternatively is entitled to hold a 40% stake in the Mining Right. 

66.8. The contemplated sale of the Mining Right will render clause 17 

of the Mining Right meaningless and unenforceable and is an 
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attempt by DCM to unlawfully evade and avoid its obligations in 

terms of the Mining Right. 

66.9. Absent compliance by DCM with clause 17 of the Mining Right 

and the Shareholders' Agreement, the contemplated sale and 

transfer of the Mining Right to Cheetah will be unlawful and a 

contravention of the terms of the Mining Right. 

66.10. 

66.11. 

66.12. 

66.13. 

Pursuant to the terms of the Mining Right, LEDA also has a "title 

interest' in the Mining Right as contemplated by section 134(3) 

of the Companies Act No. 71 of 2008. 

The specific property concerned is the Mining Right and the 

Applicant's "title interest' constitute the provisions of clause 17 

of the Mining Right, read with the Shareholders Agreement, 

which give the Applicant an "interesr (that is "legal concern, title 

or rights') in respect of the Mining Right. 

Significantly the chapter and the section itself are not concerned 

only with the protection of creditors and their ranking as might be 

the case in a liquidation but with the protection of property 

interests, and a balance of those with an interest in property 

which is the subject of the business rescue proceedings with the 

rights and interests of the company in business rescue itself. 

Any disposal of the Mining Right pursuant to business rescue 

proceedings is subject to the protection afforded to a title interest 

holder by section 134(3) of the Companies Act, i.e. unless the 

proceeds of the disposal are sufficient to discharge the 

indebtedness protected by the title interest (which the DCM 

BRPs have never alleged) is the case, the prior consent of the 
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Applicant. 

67. It is apparent from the terms of the sale of business agreement between 

Cheetah and DCM that not only will the sale proceed without the consent of 

LEDA as required by the Companies Act, or a resolution in terms of the 

Shareholders' Agreement as required by the Mining Right read with the 

MPRDA. 

68. Furthermore, the effect of such disposal will be to render clause 17 of the 

Mining Right meaningless. In this regard the Mining Right specifically 

provides that the Holder is bound by the Shareholders Agreement. While it 

is possible to bind DCM to the agreement or arrangement, Cheetah is 

neither contemplated by nor a party to the Shareholders Agreement, and 

thus, the disposal of the Mining Right to Cheetah will render clause 17 of 

the Mining Right unenforceable. 

69. LEDA considers that DCM, the chrome reserves concerned, and LEDA's 

stake in the Mining Right are of strategic importance both to the 

development of the Province and to South Africa. 

70. The court however found in favour of DCM and Cheetah, but the 

interpretation favoured by the Judgment is that rather than impose rights 

and conditions on the holder of the mining right, which is the purpose of a 

mining right, clause 17 instead sought to oblige two parties not subject to 

the Mining Right to amend an agreement and to divest LEDA of its 

shareholding in ASA, the result of which would do nothing to advance the 

object of section 2(d} and (f) whatsoever. 

PART G: GROUNDS OF APPEAL 

71. As set out in paragraph [4] of the Judgment, the relief sought called for the 

interpretation of what the paragraph [51] of the Judgment, it is respectfully 
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submitted correctly, describes as "the inelegant and poor construction and 

wording' of clause 17 of the Mining Right. 

72. It was the First to Sixth Respondents and Cheetah's contention that 

adherence to the plain language of the mining right would produce an 

absurdity and that it was imperative to avoid such an absurdity [Judgment 

paragraph [32]]. 

73. The Judgment accepted that the interpretation advance by LEDA was that 

" ... the words used in clause 17 ought to be given their ordinary meaning' 

and that LEDA relied "on the literal meaning of the clause." [Judgment [39]) 

74. However, the Judgment then found that LEDA, "fortified by its view that the 

words used in clause 17 ought to be given their ordinary grammatical 

meaning and relying for its interpretation on the literal meaning of the 

clausfi' ignored the correct approach to interpretation including the context, 

purpose and background to the preparation and production of the mining 

right and "the fact that its literal interpretation would produce an illegal 

result." [Judgment (39]] 

75. As set out below it is respectfully submitted that LEDA's interpretation did 

indeed have due regard context, purpose, background and preparation of 

the Mining Right. Nor does LEDA's interpretation result in an illegal result. 

76. The paragraphs of the Judgment which will be considered are set out in 

italics below. 

77. [Judgment [47]]: "DCM was the sole holder of the old order mining right that 

was converted and it was the only one that applied for and complied with 

the requirements for conversion. The Minister could not have awarded 

LEDA a share in the converted right, even indirectly. LEDA not only never 

had such a share, but did not apply for conversion and never complied with 



24 

the requirements for conversion. The Minister could not even have done 

this by requiring "the holder/empowering partner", whoever that might be, 

to conclude a new agreement with LEDA in terms of which LEDA would be 

granted a 40% stake in the right. That would simply be to attempt to do 

what the Minister otherwise could not himself do in terms of the law. Even 

if LEDA had been a holder of, or had a stake (or interest, or say in an 

undivided share) in the old order mining right itself, but never applied for its 

conversion, that right of LEDA would have ceased to exist and the Minister 

could not arbitrarily grant LEDA a mining right (or share in the right) 

notwithstanding. That such a bizarre and illegal outcome, as contended for 

by LEDA, was never intended is borne out by a proper construction of 

clause 17." 

77.1. However LEDA never contended that the Minister or his 

delegate the DG granted LEDA a mining right. The DG 

recognised LEDA's stake in the Mining Right, bound the holder 

and required the holder conclude a new agreement to recognise 

that stake without an obligation on LEDA to dilute. 

78. [Judgment [48)): "The shareholders' agreement referred to in clause 17 (i.e. 

the agreement dated 11 December 2006) was not entered into by DCM, 

but was concluded by the shareholders in ASAM, namely, EAMI and 

LEDA, none of whom were ever holders of the mining right in question. The 

Minister and his delegates must have been aware of that position. Now 

how could they be required to enter into an agreement effectively 

granting LEDA 40% share in the mining right of DCM, or at least 

without DCM or ASAM's involvement? The Minister could never have 

intended what is not legally possible and enforceable. Unless, what is 
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referred to by the "40% stake in the right" was the shareholding stake in 

ASAM, since that is what EAMI and LEDA clearly had a say over, and not 

to the mining right per se." 

78.1. Again however, LEDA never submitted that clause 17 of the 

Mining Right required EAMI and LEDA grant LEDA a 40% share 

in the Mining Right. LEDA has always maintained that clause 17 

requires that DCM must conclude a new agreement wherein 

LEDA will hold a 40% stake in the Mining Right. 

79. [Judgment [51 ]]: "The clause, read in its proper context, is referring to the 

shareholders' agreement and to the parties to that agreement. Words such 

as "without an obligation to dilute" refers to what the parties to the 

shareholders' agreement had agreed (in clause 5 thereof) concerning 

LEDA's obligation to dilute 30% its shareholding in ASAM to only 10%, by 

transferring 30% of its 40% to the anticipated BEE partner, or shareholder. 

It only makes business sense if the requirement was for LEDA to no longer 

have an obligation to dilute, because it had such an obligation before (i.e. 

as per the shareholders' agreement). The "new agreement" envisaged in 

clause 17 could only be a reference to an agreement amending the 

shareholders' agreement, in particular, by amending LEDA's shareholding 

to 40% without the obligation to dilute such shareholding, and further to 

provide for the transfer, at a later stage, of that shareholding to SOMCO." 

79.1. It does not follow that because the Minister specifically required 

that in terms of the new agreement LEDA hold a "40% of stake 

without an obligation to dilute', that clause 17 must be referring 

to an amendment of an existing agreement (that is an 

amendment to the shareholders' agreement to which, as the 
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Judgment states, DCM is not a party). 

79.2. That term could just as easily be included in "the new 

agreement'' which is specifically referred to in clause. 

79.3. The significance was that while the DG sought to recognise 

LEDA's existing rights the DG did not want equivalent provisions 

to that in the shareholders agreement providing for the dilution of 

LEDA's interest. 

80. [Judgment [52]]: "It makes no business sense to refer to the shareholders' 

agreement as if DCM was bound by it and to require DCM to amend it, or 

require the actual parties to the shareholders' agreement, namely, EAMI 

and LEDA, to enter into an agreement giving LEDA a 40% share in the 

mining right, which is not their asset, but DCM's asset. LEDAs 

interpretation of clause 17 is, thus, objectively unsustainable" 

80.1. As stated, it was never LEDA's submission that clause 17 

requires EAMI and LEDA to enter into an agreement - in fact 

ultimately it was the Judgments conclusion that EAMI and LEDA 

must conclude a new agreement in terms of which LEDA must 

transfer its 40% shareholding to SOMCO. The Judgment never 

attempted to explain on what basis that interpretation would 

make business sense. 

80.2. Rather, it was LEDA's submission that clause 17 required DCM 

"conclude a new agreement wherein Limpopo Economic 

Development Agency will hold 40% of stake (sic) in the right 

without an obligation to dilute." 

80.3. It was in fact the Judgment which favoured an interpretation of 

clause 17 which sought to impose obligations on parties not 
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subject to the mining right such as EAMI; 

80.4. DCM was subject to the Mining Right and thus conditions and 

obligations could be imposed on DCM. 

80.5. Thus, LEDA's interpretation is not "objectively unsustainable'. 

81. [Judgment [53]] "Clause 17 merely meant that the Minister (or his 

delegate(s)) required the shareholders' agreement to be amended insofar 

as it is required that LEDA transfer 30% of its 40% stake in the 

shareholding of ASAM, which was the sole shareholder of DCM and 

effectively in control of DCM, to the BEE partner, and instead, provide that 

LEDA would hold onto its 40% shareholding stake until duly notified by the 

Minister, whereupon it had to transfer the entire 40% stake. This, 

according to clause 17 was to satisfy the objectives articulated in section 2 

(d) and (f) of the MPRDA." 

82. It has been LEDA's contention throughout that clause 17 imposes an 

obligation on DCM, the holder, to conclude a new agreement with LEDA in 

terms of which LEDA will hold a 40% stake in the right without an obligation 

to dilute. 

83. The interpretation of clause 17 as imposing obligations on DCM rather than 

on some other party not subject to either the mining right or the MPRDA 

(such as LEDA or EAMI as is the case with the interpretation favoured by 

the Judgment) is indeed a contextual interpretation of clause. The purpose 

of a Mining Right is to impose the terms and conditions on the holder 

subject to which the holder is entitled to exercise the mining right. It is not 

a document binding third parties. 

84. An interpretation, such as that advanced in the Judgment, that clause 17 

purports to impose obligations on two parties who are not subject the 
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Mining Right is not a sensible or "business-like". An interpretation of the 

Mining Right as imposing obligations on any party other than the holder 

undermines the purpose of the document and is inconsistent with the 

empowering provisions of the MPRDA. 

85. LEDA's interpretation is also one which has regard to and gives effect to 

the plain meaning of the words used. Clause 17 specifically refers to 

"holder/empowering partner'' and the holder is defined as DCM. There is 

no reference anywhere in the mining right to ASAM or EAMI 

86. The interpretation set out in paragraph [53] of the Judgment disregards and 

fails to address the meaning or purpose of the words in ''the Holder is 

bound by the provisions of an agreement or arrangement dated 11 

December 2006" in clause 17". 

87. As the Judgment notes it was common cause that that reference is to "an 

agreement or arrangement dated 11 December 2006' was "a shareholders 

agreement conr.luded between the seventh respondent ("EAMI'? and LEDA 

as shareholders of the sixth respondent ("ASAM'?, which holds and still 

holds 100% of the shareholding in DCM." (Judgment paragraph [5]) 

88. Neither ASA, EAMI nor LEDA are parties to the Mining Right. 

89. The construction of clause 17 of the Mining Right set out in the judgment is 

that clause 17 of the Mining Right seeks to impose unenforceable 

conditions on third parties which (unlike DCM) are not subject to the Mining 

Right and the applicable provisions of the MPRDA, is: 

89.1. not a sensible interpretation which gives meaning to clause 17; 

89.2. not an interpretation consistent with the purpose of Mining Right; 

89.3. not an interpretation consistent with the empowering provision -
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in terms of the MPADA the Minister only has the power to 

impose condition on the holder or the mining right. The Minister 

has no power to impose conditions on third parties; 

89.4. not an interpretation consistent with the objects of the MPRDA 

as it would not achieve such objectives at all. To the contrary 

the interpretation would render clause 17 meaningless and 

incapable of enforcement. 

90. In addition, the interpretation offered by LEDA will give effect and meaning 

to the expressed intention of the DG, in words that cannot be ignored that: 

90.1. LEDA would be obliged, on notice from the Minister to transfer 

that stake to SOMCO, and thus 

90.2. to do so LEDA would have to have a right to that stake. 

PART H: CONCLUSION 

91. The flawed interpretation of clause 17 of the Mining Right was fundamental 

to and central to the entire Judgment. 

92. In the result, the above Honourable Court erred in its conclusion and ought 

to have found in favour of the interpretation advanced by LEDA, and the 

relief sought which follows therefrom. 

93. The matter is of considerable importance to LEDA. As the Judgment 

acknowledged the interpretation of clause 17 was determinative of all the 

relief sought by LEDA in terms of which LEDA seeks to protect the rights 

and interests to which it claims it is entitled. It relates to LEDA's 

commitment since 1995 to ensure that the chrome ore resources 

concerned are developed for the benefit of South Africa and the people of 

the Limpopo Province. The Judgment as it stands will result in the loss of 
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the mineral reserves concerned to the nation. 

94. It is also important that the nature and extent of the Minister's powers in 

terms of the MPRDA to lawfully impose conditions in mining rights are 

clarified. LEDA maintain that given the joint venture agreement and the 

subsequent Shareholders Agreement there was nothing improper or 

unlawful in the DG imposing conditions in the Mining Right to give effect to 

the objects of the MPRDA, to ensure the protection of LEDA's existing 

rights and interests by ensuring that the holder of the Mining Right was 

bound thereto, and to recognise the role of state enterprises such as LEDA 

and SOMCO in achieving the objects set out in the MPRDA. 

WHEREFORE, the Applicant prays that leave be granted in terms of the notice of 

motion to which this affidavit is annexed. 

I hereby certify that the deponent declares that the deponent knows and understands 

the contents of this affidavit and that it is to the best of the deponent's knowledge 

both true and correct. This affidavit was signed and sworn to before me at 

1'. u HE 2020 and the Regulations 

contained in Government Notice R1258 of 21 July 1972, as amended, have been 

complied with. 
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[1] This is an application in which the applicant ("LEDA") ultimately seeks to prevent 

the sale of a converted mining right held by the fifth respondent rocM"), which is 

in business rescue, at the behest of its business rescue practitioners("BRPs"), to 

the 11 th respondent ("Cheetah"), claiming that it has a stake and title interest in 

the mining right. 

[2] The application is opposed by the first to the sixth respondents (which includes 

the BRPs and DCM) and they have filed answering affidavits. Cheetah also 

opposed the application and although it did not file an answering affidavit it made 

legal submissions, essentially, supporting the arguments of the first to sixth 

respondents. The seventh, eighth, ninth and tenth respondent have not opposed 

the application. I shall, where relevant and for convenience, refer to the first to 

sixth respondents jointly as "the respondents", to the eighth respondent as "the 
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Minister'', the ninth respondent as the "Director - General", and to the tenth 

respondent as the ''Regional Manager". 

[31 At the hearing LEDA's counsel handed up a draft order reflecting the relief it was 

seeking, namely, the following: {1) A declaratory order that: 1.1 LEDA holds, 

alternatively, is entitled to, a 40% stake in the mining right held under file 

reference number LP142 MRC ("the mining right"); 1.2 that it has a "title interest" 

in the mining right as contemplated in section 134(3) of the Companies Act1; 1.3 

that any cession, transfer, letting, subletting, assignment, alienation or disposal of 

the mining right, or of an interest in any such right, or of a controlling interest in 

DCM (hereinafter referred to as "the disposal"), pursuant to business rescue 

proceedings in respect of DCM, is subject to the protection afforded to LEDA's 

title interest provided by section 134(3)(a) of the Companies Act; 1.4 that the 

mining right may not be disposed of by DCM without the resolution contemplated 

in clause 15.2 of the shareholders' agreement contemplated in clause 17 of the 

mining right; 1.5 that Cheetah's offer to the BRPs of DCM, approved and 

accepted on or about 17 November 2017, and any agreements concluded 

pursuant thereto, are unlawful and void, alternatively setting aside such 

agreements. 2. That DCM's BRPs and DCM are interdicted and restrained from 

disposing of the mining right without: 2.1 the prior consent of LEDA contemplated 

in section 134(3) of the Companies Act; and 2.2 the written consent of the 

Minister as contemplated in section 11 of the Minerals and Petroleum Resources 

Development Act2 ("MPRDA"). 3. Cheetah and its associates are interdicted and 

restrained from taking cession, transfer, possession, or otherwise acquiring the 

mining right: 3.1 without the written consent of the Minister in terms of section 11 

of the MPRDA; and 3.2 without the resolution contemplated in clause 15.2 of the 

shareholders' agreement. 4. DCM is directed to comply with the mining right and 

to conclude the agreement with LEDA, contemplated in clause 17 of the mining 

right, within three months of the order. 5. DCM's BRPs are directed to ensure 

that DCM complies with the mining right and concludes the agreement with 

1 The Companies Act 71 of 2008. 
2 The Minerals and Petroleum Resources Development Act 28 of 2002. 
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LEDA within 60 days of the order. 6. Alternatively to paragraphs 4 and 5, 

declaring that clause 17 of the mining right obliges the holder of the mining right 

to conclude an agreement with LEDA wherein LEDA will hold a 40% stake in the 

mining right. 7. The respondents and Cheetah are to pay the costs of the 

application, jointly and severally, including the costs of two counsel. 

[4] The relief sought in paragraph 1.1 calls for the interpretation of, in particular, 

clause 17 of the mining right, since LEDA contends that its holding, or 

entitlement, stems from that clause. It is common cause that a determination that 

the applicant does not have such a holding, or entitlement, is decisive of the 

application as the subsequent prayers are all dependent on a finding favourable 

to LEDA in respect of that issue. 

[5] Clause 17 of the mining right, which I shall quote in full in due course, inter-alia, 

makes reference to an agreement, or an arrangement, dated 11 December 2006. 

It is common cause that that reference is to a shareholders agreement concluded 

between the seventh respondent ("EAMI") and LEDA as shareholders of the sixth 

respondent ("ASAM"}, which holds and still holds 100% of the shareholding in 

DCM. ASAM is presently also in business rescue. 

[6] LEDA contends that clause 17, in essence, means that the Minister, when 

converting the mining right of DCM in terms of Item 7 of Schedule II of the 

MPRDA, granted to it a 40% stake in that mining right, alternatively obliged DCM 

to grant it such a stake by agreement. 

[7J The respondents and Cheetah dispute that interpretation, ultimately contending 

that it is a literal reading of that clause, without taking into account the context 

and the surrounding circumstances, including the power of the Minister in 

converting the right. They contend that the interpretation gives rise to illegality, 

absurdities and inconsistencies. I shall deal with the interpretational issue after 

having sketched a brief background of the essential common cause facts. 

The relationship between the different role players 
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£8] DCM is the holder of the mining right. ASAM owns 100% of the issued shares of 

DCM. EAMI and LEDA, respectively, own 60% and 40% of the issued shares in 

ASAM. The latter's business involves the processing of chrome ore and the 

production of ferrochrome, which is sold locally and internationally. 

[9] The relationship between EAMI and LEDA was regulated by a joint venture 

agreement entered into between them on 5 December 1995. That agreement 

was substituted by the shareholders agreement that they entered into on 11 

December 2006 in Beijing, China ("the shareholders agreement"). 

Background facts 

[10] Before conversion of the mining right DCM was the holder of an old order mining 

right as contemplated in Schedule II of the MPRDA. It applied, in terms of the 

provisions envisaged there, for conversion of that right to a mining right under the 

MPRDA. The Minister, alternatively, the Minister represented by the Director

General, alternatively, by the Regional Manager, converted the old order mining 

right in terms of item 7 of the MPRDA. Item 7 deals with the conversion of all 

mining rights that were being used and were in effect immediately before the 

MPRDA took effect on 1 May 2004. 

[11) The shareholders' agreement envisaged, inter-alia, an expansion of ASAM's and 

DCM's infrastructure and their production of ferrochrome and this required a 

considerable amount of capital, a portion of which was to be financed. The 

agreement also dealt with the involvement of a black economic development 

partner ("BEE partne,n), as envisaged in the MPRDA3, the Broad-based Black 

Economic Empowerment Act4 and the Mining Charter. The approved BEE 

partner was to organise and arrange its own finances for the purchase of shares 

in ASAM. The Group's shareholding was to be restructured to allow for the 

introduction of such a partner. In particular, LEDA was to sell off 30% of its 

shareholding in ASAM to the BEE partner. LEDA was to identify the BEE partner, 

3 Section 1 of the MPRDA defines the term "broad based economic empowerment". 
4 The 1;3road-based Black Economic Empowerment Act 53 of 2003. 



6 

but its admission as a shareholder was to be approved by the shareholders in a 

general meeting. The shareholders' agreement envisaged that the introduction of 

the BEE partner would be finalised by the end of March 2007, or by such 

extended date as EAMI and LEDA would agree to. 

[12] The shareholders' agreement confirmed that before the transfer of the shares to 

the approved BEE partner, EAMI would continue to hold 60% (i.e. 20 625 000} of 

the shares in ASAM, and LEDA 40% (i.e. 13 750 000) of the shares. After the 

transfer to the BEE partner, EAMI would continue to hold its 60%, but LEDA 

would only hold 10% (i.e. 3 437 500) of the shares and the BEE partner 30% (i.e. 

10 312 500) of the shares in ASAM. In other words, LEDA's initial shareholding 

was subject to dilution in favour of the BEE partner. 

[13] The shareholders' agreement envisaged that ASAM would have no more than 

five directors. That EAMI (or its successors in title) would be entitled to appoint 

three directors and LEDA two of the directors until introduction of the BEE 

partner, whereafter it would only be entitled to appoint one director and the BEE 

partner would be entitled to appoint the other director. 

[14] The shareholders' agreement also envisaged that certain acts listed in that 

agreement, including the disposal, in any manner, of ASAM's assets or its 

business would not take place, except as may be approved or agreed by all or 

any of the shareholders who, at the relevant time, hold at least 75% of the issued 

share capital of ASAM (clause 15.2). 

[1 5] It is common cause that no BEE partner has been approved or identified or 

introduced into ASAM as envisaged in the shareholders' agreement and that the 

dilution of LEDA's shareholding, as envisaged in the shareholders' agreement, 

has not occurred as a result. 

[16] ASAM has been in business rescue since 29 February 2016. The business plan 

for its rescue was adopted by its creditors on 6 December 2017. DCM has been 

in business rescue since 24 March 2016 and its business rescue plan was 

approved on 17 November 2017. ASAM and DCM have the same BRPs. 
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[1 ?J LEDA at a particular stage resolved to capitalise DCM and take it out of business 

rescue and requested, through Its attorneys, that the proposed sale of DCM, or of 

its business, or its assets, be held in abeyance in order to enable LEDA "to 

finalise the terms of the financial package" that would enable it to save DCM. The 

BRPs did not agree to delay matters and through their attorneys, inter-alia, 

informed LEDA that they had received concrete offers for the restructuring of 

DCM and that they would be exploring those offers, but also indicated that they 

would consider LEDA's proposals if it reached them in time. 

[18] LEDA participated in the process and through its attorneys informed the BRPs' 

attorneys of its expression of interest regarding the acquisition of DCM's 

business. LEDA wanted to do a due diligence investigation and offered to pay a 

fully refundable commitment fee of R1 million. The BRPs had proceeded to a 

non-binding bidding process in terms of which certain companies were invited to 

submit offers for the acquisition of DCM's assets and/or business and LEDA was 

informed of the process and was to comply with certain conditions, which 

included the payment of the deposit of RS million. LEDA was to submit a written 

offer by no later than 17h00 hours on 21 July 2007. 

[19] LEDA complied with the request, paid the deposit of R5 miliion before 7 July 

2017 and commenced with considering and reviewing the documents in the 

electronic data room of DCM. It employed specialists to advise it concerning the 

technical, environmental and specialist aspects of the due diligence investigation. 

While the parties engaged each other concerning LEDA's request for certain 

documentation pertaining to the investigation, the BRPs Informed LEDA that they 

had already received two concrete offers for the purchase of DCM's assets and 

business as a going concern. LEDA was invited to submit a non-binding offer for 

the purchase of the same so that it could be considered. 

[20] On 20 July 2017, through its attorneys, LEDA submitted a non-binding offer of 

R300 million, subject to certain conditions. The offer was to lapse by 21 July 

2017 if it was not responded to. No response was forthcoming and the offer 

accordingly lapsed. 
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[21] A meeting was ultimately held on 14 August 2017 between representatives of 

LEDA and the BRPs, and their respective attorneys, to discuss the way forward. 

LEDA would initially not accept the proposal to participate in a "bid-out" process, 

but ultimately did participate in such a process. According to LEDA, this was in 

an attempt to protect its interests. LEDA was given three weeks, ending on 31 

August 2017, to complete its due diligence investigation. According to LEDA, it is 

during these due diligence investigations that its attorneys drew its attention to 

the terms of the mining right, including and in particular those in clause 17. 

(22] On 7 September 2017 LEDA's attorneys wrote to the attorneys of the BRPs 

informing them of LEDA's (alleged) right, interest or title to the mining right and 

sought an undertaking from the BRPs attorneys that they and DCM would not 

transfer or otherwise dispose of the mining right without consulting with LEDA 

and obtaining its consent for such sale or disposal. On 22 September 2017 the 

BRP's attorneys responded, effectively denying that LEDA had any claim to or 

title or interest in the mining right. 

(23] On 3 October 2017 the BRPs issued a "Confidential Proposal to Prospective 

Purchasers" in terms of which offers were invited for the acquisition of the 

business of DCM as a going concern. The invitees were to attend the meeting on 

20 October 2017 at their attorneys' offices and participate in a private boardroom 

"bid-out" process. Participants were to pay R50 million into the trust account of 

the BRP's attorneys. In their proposal the BRPs also referred to LEDA's letter of 

7 ·september 2017 and stated that they had taken legal advice and reject the 

views expressed by LEDA in that letter. 

[24) According to LEDA, notwithstanding that response from the BRPs, it was of the 

view that participation in the bid-out process and the acquisition by it of the 

mining right and the other assets of DCM was the way to protect its interests. 

Accordingly, so avers LEDA, it proceeded to pay the deposit of R50 million into 

the BRPs attorneys' trust account. By letter it informed those attorneys 

accordingly, and that the managing director of LEDA, Mr Morore Benjamin 
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Mphalele, was authorised to finalise the transaction for the acquisition of DCM. 

Mr Mphalele deposed to LEDA's affidavits in these proceedings. 

[25] On the same day LEDA's attorneys also informed the BRPs' attorneys by letter 

that legal proceedings would be commenced in light of the BRPs' views disputing 

LEDA's claim to a title interest in the mining right. The letter also advised that the 

dispute had to be resolved before any attempt was made to sell the mining right 

and that the "bid-out" process was premature. LEDA further requested consent to 

Institute proceedings and an undertaking that the "bid-out" process would not 

proceed until the dispute regarding its claim to a stake in the mining right had 

been resolved. 

[26] In the letter the BRPs, through their attorneys, refused to give the requested 

undertaking and promised to revert on the issue of the consent. LEDA, through 

its attorneys, took the stance that it would participate in the "bid-out" process, but 

(according to it) it still intended enforcing its alleged title interest in the mining 

right. 

[27] On 20 October 2017 LEDA instituted action proceedings against certain of the 

present respondents, including DCM and ASAM in which it, inter-alia, sought a 

declaratory order: (a) that it holds a 40% stake in the mining right; (b) that It has a 

title interest in the mining right as contemplated in section 134(3) of the 

Companies Act; {c) that any disposal of the mining right pursuant to the business 

rescue of DCM. was subject to the protection afforded to such title interest by 

section 134(3)(a); and (d) that the mining right may not be disposed of without a 

resolution contemplated in clause 15.2 of the shareholders' agreement. 

[28] On that same date the "bid-out" meeting was held in which three bidders, 

including LEDA and Cheetah, participated. Each bidder paid a deposit of R50 

million. Cheetah bid R456 million for 100% of the mining right and LEDA bid 

R450 million for it. Accordingly, Cheetah was the successful bidder. LEDA took 

umbrage, because, according to it, the BRPs had no regard for its title interest in 

the mining right. LEDA's attorneys wrote to the attorneys for the BRPs seeking 
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an undertaking that they would not continue with the business rescue plan for 

DCM, or implement the sale of DCM, or its assets, until the litigation had been 

finalised. The undertaking was refused by the BRPs and they accused LEDA of 

adopting delaying tactics in order to frustrate the successful rescue of DCM. 

[29] DCM's business rescue plan was published on 3 November 2017. It included the 

offer made by Cheetah to acquire the business of DCM as a going concern, or to 

acquire all of the issued shares in and claims on the loan accounts against DCM, 

subject to terms and conditions. The plan also included a notification that a 

meeting was to be held on 17 November 2017. An urgent application brought by 

LEDA to interdict the meeting was struck-off the roll for lack of urgency and 

LEDA then brought this application. 

[30] In the interim, on 1 November 2019, the Director-General, on behalf of the 

Minister, granted unconditional consent in terms of section 11 of the MPRDA for 

the mining right to be ceded to Cheetah. On 11 November 2017 LEDA appealed 

to the Minister against the grant of such consent, inter-alia, on the grounds that it 

had not been granted a hearing, or an opportunity to make representations, 

before the decision to grant the consent was taken. 

The respective contentions regarding LEDA 's claim to a stake in the mining right 

[31) LEDA contends: (a) That a mining right is a limited real right in respect of the 

mineral and the land to which such rights relates (it extends to the minerals and 

the land); (b} the grant of such right in terms of the MPRDA is contractual in 

nature, but constitutes a single administrative act by the Minister or his delegate 

and is performed in terms of the statutory powers conferred by the MPRDA; (c) in 

terms of section 25(2)(d) of the MPRDA the holder of a mining right must comply, 

amongst other things, with the terms and conditions of the mining right; (d) the 

mining right, in this instance, expressly provides that the holder of the mining 

right (i.e. DCM) is bound by the agreement or arrangement contemplated by the 

shareholders agreement and further provides that LEDA has a 40% stake in the 

mining right; {e) therefore, LEDA has a title interest in the mining right as 
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contemplated in section 134(3) of the Companies Act; (f) any disposal of the 

mining right pursuant to the business rescue proceedings Is subject to the 

protection afforded to LEDA (i.e. as a title interest holder) by section 134(3) of 

that Act; (g) neither the mining right, nor DCM's shares, may be disposed of in 

business rescue proceedings without the resolution contemplated in clause 15.2 

of the shareholders' agreement. 

[32) The respondents and Cheetah contend that since the section 11 (i.e. of the 

MPRDA) consent was granted unconditionally, the relief LEDA seeks, 

particularly, to interdict the Minister from consenting to the cession of the mineral 

right, was now moot. Regarding LEDA's claim to a stake in the right, they argue: 

(a} adherence to the plain language of the mining right would produce an 

absurdity and that it was imperative to avoid such an absurdity. Reference in that 

regard was made in particular to what was held in Natal Joint Municipal Pension 

Fund v Endumeni Municipality ("Endument'). According to the argument, the 

reference to "holder/empowering partner" in clause 17 of the mining right, is 

incorrect. The reference ought to have been to "EAMI/LEDA"; (b) LEDA's case 

concerning clause 15.2 of the shareholders' agreement is dependent on its 

interpretation of clause 17 being upheld; (d) LEDA's reliance on the first part of 

clause 17 for the assertion that DCM is "bound" to the shareholders' agreement, 

is an "overestimation", particularly since: (i) the MPRDA is clear that the parties 

may regulate their affairs and business as they wish in order to comply with the 

objectives set out in section 2(d) and (f) of that Act; (ii} the parties may do so by 

way of a joint venture or company; (iii) all that the introductory part of clause 17 

states is that the Minister has recognised that there is a shareholding upstream 

of DCM, i.e. at the level of ASAM; (iv) there is no magic in that introductory 

phrase; ( e) to contend that DCM is bound by the shareholders' agreement, as if it 

were a party thereto or as if it relates to DCM, would lead to uncertainty and 

absurdity, because: (i) it cannot be determined which clauses DCM would be 

bound by and to conclude that it is bound by a particular clause would be 

5 Natal Joint Municipal Pension Fund v Endumeni Municipality ("Endumenr) 2012 {4) SA 593 (SCA) para 25 
(and the cases cited there). 
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nonsensical; (ii) the shareholders' agreement deals with the rights and 

obligations of LEDA and EAMI; and it deals specifically with their governance of 

ASAM, which itself, is not a party to that agreement. DCM is nothing more than a 

"designated business" to be carried on as a subsidiary of ASAM; (iii) linguistically, 

clause 15.2, read with clause 15.2.13, of the shareholders' agreement deals with 

an undertaking given by LEDA and EAMI to each other that they would not 

dispose of material assets of ASAM, unless the requisite shareholders' resolution 

is passed. To interpret clause 15.2 as referring to DCM, is nonsensical; (f) ASAM 

is not disposing of the mining right. If LEDA's interpretation of clause 15.2 is 

accepted it would mean that OCM's shareholder, namely ASAM, must give the 

undertaking required by clause 15.2., which is not what is intended in that clause. 

Further, ASAM's BRPs are not disposing of any assets, but DCM BRPs are 

disposing of DCM's assets, and they are entitled to do so in terms of section 

140(1 )(a} of the Companies Act, as they have full management control of DCM in 

substitution for its board, or any of its pre-existing management. Like DCM's 

management, DCM's BRPs are not bound by the provisions of the shareholders 

agreement. 

[33] Regarding LEDAs claim that it has "title interest", as contemplated in section 134 

of the Companies Act, the respondents and Cheetah argue that: (a) its reliance 

on that section is misplaced; (b) the purpose of business rescue is discussed in 

Diener N.O. v Minister of Justice and Correctional Services and Others6; (c) the 

section provides protection in respect of property over which another person has 

security, or title interest; (e) it has been held that title interest was an alternative 

to security and was intended to mean something other than security. The last 

portion of section 134(3)(a) indicates that like security, title interest is something 

which safeguards the payment of indebtedness due to the creditor of the 

company in business rescue7; (e) it has been held by the Supreme Court of 

6 2019 (4) SA 374 {CC). 
7 See: Energy Drive Systems (Pty) Ltd v Tin Can Man (Pty) ltd and Others 2017 (3) SA 9 (GJ) paras 12-15; JVJ 
Logistics (Pty) Ltd v Standard Bank of South Africa Ltd and Others 2016 (6) SA 448 (KZO) paras 42-46. 
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Appeal8 ("SCA") that the purpose of section 134(3) is to fully protect a secured 

creditor. A practitioner who wants to dispose of secured property must obtain 

prior consent, unless the proceeds of the disposal would be sufficient to fully 

discharge the protected indebtedness. Where there is no indebtedness section 

134(3) does not apply. 

[34J According to the latter argument, LEDAs Interpretation ignores the latter portion 

of section 134(3)(a) which specifically refers to the "discharge of indebtedness", 

and completely ignores section 134(3)(b) and would therefore result in an 

absurdity. If LEDA was correct it could derail DCM's adopted business rescue 

plan by simply withholding its consent. DCM is not indebted to LEDA and 

therefore section 134(3) does not apply. 

Clause 17 of the mining right 

[35] The document evidencing the conversion of DCM's old order mining right, inter

alia, confirms that DCM applied for such conversion and that the Minister, 

alternatively, the Director-General, further alternatively, the Regional Manager 

has, by virtue of the powers delegated to him, converted that old order mining 

right in terms of Item 7 of Schedule II of the MPRDA. It also confirms that DCM is 

granted the sole and exclusive right to mine and to recover the minerals in or 

under the mining area for DCM's own benefit and account, subject to the terms 

and conditions of the right, the provisions of the MPRDA and any other 

applicable law in force for the duration of the right. Various other obligations are 

imposed upon the holder (i.e. DCM), · including those relating to the 

commencement, duration and renewal of the right, the payment of royalties and 

other monies, the payment of interest, and other restrictions and obligations 

pertaining to the exercise of the right, the holders liability for compensation for 

loss of damage, the protection of boreholes, shafts and other openings, et cetera. 

8 See: Louis Pasteur Holdings (Pty) Ltd and Others v ABSA Bank Ltd and Others 2019 (3) SA 97 (SCA) (in particular 
paras 22 and 23). 
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[36] Clause 17 of the mining right is headed "Provisions relating to section 2 (d) 

and (f) of the Act" (The "Act" being the MPRDA), and the clause reads: "in the 

furthering of the objects of this Act, the holder is bound by the provisions of an 

agreement or arrangement dated 11 December 2005 entered into between the 

holder/empowering partner and it is being recorded that the parties shall within 3 (three) 

months of executing the right, conclude a new agreement\vherein Limpopo Economic 

Development Agency will hold 40% of stake in the right without an obligation to dilute. 

The above is subject to the transfer of Limpopo Economic Development 40% stake at a 

later stage to SOMCO upon due notice by the Minister (the empowerment partner) which 

agreement or arrangement was taken into consideration for purposes of compliance with 

the requirements of the Act and/or Broad Based Economic Empowerment Charter 

developed in terms of the Act and such agreement shall form part of this right." 

[37) It is established that the process of interpreting a document, such as the one in 

question, concerns the objective action of giving meaning to the words used in 

the document, taking into account their context, by reading them in light of the 

whole document and the circumstances that prevailed at the time of the creation 

of the document. Attention is to be given to the language used, including 

grammar and syntax, the context of the words or provision being interpreted, the 

purpose of the provision and the information or material known to the drafters of 

the provision. Where the language is ambiguous, so that it may support more 

than one meaning, each possibility must be weighed with reference to all those 

factors mentioned. A sensible meaning is to be preferred to a senseless or 

unbusiness-like one, which defeats the p~rpose of the provision. But those 

charged with the interpretation must be wary of and guard against replacing the 

actual words used in the provision with their subjective assessments of what is 

sensible or businesslike9. 

9 See: Endumenl para 18. 
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[38] In sum: "the inevitable point of departure is the language of the provision itself, 

read in context and having regard to the purpose of the provision and the 

background to the preparation and production of the document."10 

Discussion 

The meaning of clause 17 

[39] LEDA, fortified by its view that the words used in clause 17 ought to be given 

their ordinary grammatical meaning and relying for its interpretation on the literal 

meaning of the clause, has ignored the proper approach expounded above. It 

ignores not only the context, purpose, and background to the preparation and 

production of the mining right, including clause 17, but the fact that its literal 

interpretation would produce an illegal result. A proper interpretation would 

eschew such a meaning. 

[40] Having accepted that the "agreement or arrangement dated 11 December 2006" 

refers to the shareholders' agreement, LEDA nevertheless interprets the clause 

as imposing an obligation on DCM, which is not a party to that agreement, to 

enter into an agreement with it in terms of which it would be granted a 40% stake 

in the mining right. It ignores the fact that the clause requires "the parties" to the 

shareholders' agreement to conclude a new agreement in terms of which it is to 

granted "a stake" which is not subject to the obligation to dilute. More worryingly 

still, LEDA construes the phrase ". .. It is being recorded that the parties shall 

within three months of executing the right, conclude a new agreement wherein 

Limpopo Economic Development Agency will hold 40% of stake in the right 

without an obligation to dilute", as the grant to it, albeit indirectly, of a 40% share 

in the mining right that had been granted to DCM. 

[41) It is a requirement of the rule of law, which is integral to our Constitution, that the 

exercise of any public power by, for example, the Minister, or any other State 

10 Ibidem. 
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functionary, must be authorised by law and not be arbitrary11 . Furthermore, as far 

as the delegation of the Minister's powers are concerned, it is a matter of 

common sense that the Minister can only legally and effectively validly delegate 

to a functionary such power as he, or she, has, and the Minister is not able to 

legally, validly and effectively delegate power that he or she does not have. 

[42] LEDA's interpretation assumes that the Minister and the other functionaries, such 

as the Director-General and Regional Manager, granted it an interest, or stake in 

the mineral right, albeit indirectly, despite the fact that it never had an interest in 

the old order mining right; and had never applied for such a right either to be 

granted to it, or to be converted; and despite the fact that it had never 

demonstrated that it had met the requirements for the grant of such a right, or for 

its conversion, and regardless of the fact that it could not become a co-holder of 

the mining right without the obligations that the holder of such right would have in 

terms of the MPRDA. The assumption is clearly wrong, because neither the 

Minister, nor any of the mentioned functionaries, have any such powers. And a 

proper interpretation of clause 17 would not assign such powers to them. 

[43] In terms of section 22 of the MPRDA the person who wants a mining right must 

apply to the Minister in the manner provided by the Act, in particular section 

22(1). The application is only accepted if it complies with the requirements of 

section 23 of that Act. The Minister must grant the mining right to such a person 

only if it, inter-alia, has access to financial resources and has the technical ability 

to conduct the proposed mining operations optimally; and its financing plan is 

compatible with the intended mining operation and the duration thereof; and it 

has provided financially and otherwise for the prescribed Social and Labour Plan; 

and has the ability to comply with the relevant provisions of the Mine Health and 

Safety Act12; and is not in contravention of the MPRDA. Section 23(3) of the 

MPRDA provides that the Minister must refuse to grant a mining right if the 

application does not meet all the requirements spelled out in section 23( 1 ). The 

u See: Pharmaceutical Manufacturers Association of SA and Others : In Re: Ex Porte Application of President of the 
RSA and Others 2000 (3) BCCL 241 (CC) paras 85-86 and 90. 
12 Act 29 of 1996. · 
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same stringent requirements, duly adapted, apply to the renewal of a mining 

right. 

[44] Nowhere in the MPRDA is the Minister, or his or her delegate(s) empowered to 

grant a mining right to someone who has not applied and has not complied with 

the requirements for the grant of such a right. I have also not been referred to 

any law that permits that. The fact that the objects of the MPRDA, namely, in 

terms of section 2 (d) is to "substantially and meaningfully expand opportunities 

for historically disadvantaged persons, including women, to enter the mineral and 

petroleum industries and to benefit from the exploitation of the nation's mineral 

and petroleum resources", and in terms of section 2(f) to "promote employment 

and advance the social and economic welfare of all South Africans", does not 

alter the position. Such persons would have to apply for the grant of such rights. 

Even a community that wishes to obtain a right to mine must lodge an application 

with the Minister for the grant of such a preferent right (section 104(1)). Further, 

even though ari organ of State may be exempted from the provisions of section 

22 in respect of any activity to remove any mineral from land, or for a particular 

purpose, that organ of State is still obliged to submit an environmental 

management program for approval (section 39(4)). In this matter LEDA has not 

contended that it has been exempted, either as contemplated In section 39, or at 

all. 

[45) Item 7 of Schedule II of the MPRDA deals with the continuation of an old order 

mining right, i.e. a right listed in Table 2 of the Schedule and in force immediately 

before the MPRDA came into effect. The holder of such a right (such as the DCM 

in this instance) was obliged to lodge the right for conversion in accordance with 

the prescribed procedure (item 7(2)). In terms of item 7(3) the Minister is obliged 

to convert such a right into a mining right if the holder of the right - (a) complies 

with the requirements of sub-item (2); (b) has conducted mining operations in 

respect of the right in question; (c) indicates that he, she or it will continue to 

conduct such mining operations upon conversion of the right; (d) has an 

approved environmental management programme; and {e) has paid the 
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prescribed conversion fee. Item 7(4} provides that no terms and conditions of the 

old mining right that are in conflict with the Constitution or the MPRDA, remain in 

force, implying that those conditions that are consistent with (or not in conflict 

with) those laws continue to apply. What,is significant is that there is no provision 

(at least express) in the Schedule which empowers the Minister to impose new 

terms and conditions when converting the right. 

[46] · Item 7(5) provides that the holder must lodge the converted right with the Mining 

Titles Office for registration and upon registration the old order mining right 

ceases to exist. Item 7(8) provides that if the holder fails to lodge the old order 

mining right for conversion before expiry of the period referred to in item 7(1 ), the 

right ceases to exist. 

[47] DCM was the sole holder of the old order mining right that was converted and it 

was the only one that applied for and complied with the requirements for 

conversion. The Minister could not have awarded LEDA a share in the converted 

right, even indirectly. LEDA not only never had such a share, but did not apply for 

conversion and never complied with the requirements for conversion. The 

Minister could not even have done this by requiring "the holder/empowering 

partner", whoever that might be, to conclude a new agreement with LEDA in 

terms of which LEDA would be granted a 40% stake in the right. That would 

simply be to attempt to do what the Minister otherwise could not himself do in 

terms of the law. Even if LEDA had been a holder of, or had a stake (or interest, 

or say in an undivided share) in the old order mining right itself, but never applied 

for its conversion, that right of LEDA would have ceased to exist and the Minister 

could not arbitrarily grant LEDA a mining right (or share in the right) 

notwithstanding 13. That such a bizarre and illegal outcome, as contended for by 

LEDA, was never intended is borne out by a proper construction of clause 17. 

(48) The shareholders' agreement referred to in clause 17 (i.e. the agreement dated 

11 December 2006) was not entered into by DCM, but was concluded by the 

13 Compare: Minister of Mineral Resources and Others v Sishen Iron Ore Co. (Pty) Ltd and Another 2014 (2) SA 603 

{CC). 
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shareholders in ASAM, namely, EAMI and LEDA, none of whom were ever 

holders of the mining right in question. The Minister and his delegates must have 

been aware of that position. Now how could they be required to enter into an 

agreement effectively granting LEDA 40% share in the mining right of DCM, or at 

least without DCM or ASAM's involvement? The Minister could never have 

intended what is not legally possible and enforceable. Unless, what Is referred to 

by the "40% stake in the right" was the shareholding stake in ASAM, since that is 

what EAMI and LEDA clearly had a say over, and not to the mining right per se. 

[49) Until the sale, inter alia, of the mining right envisaged by DCM's BRPs, LEDA 

never required that an agreement be entered into in terms of which it was 

granted 40% of the mining right Itself. The correspondence that passed indicates 

that it was accepted, including by LEDA, that it was not the mining right itself that 

was being referred to, but the shareholding in ASAM. In a letter dated 14 

November 2013 written by the chairman of LED, Mr Mofasi Lekota, to the 

chairman of ASAM, Mr Fengzi Nan, there Is no mention at all about the alleged 

stake in the mining right. In the minutes of a board meeting of ASAM/DCM held 

on 15 January 2014 where, inter-alia, Mr Nan (the chairperson), Mr Lekota (the 

deputy chairperson), Ms Maroga (a director appointed by LEDA), and Ms Maja (a 

shareholder representative, i.e. of LEDA) were present, similarly, no mention is 

made about the alleged stake in the actual mining right. The subsequent conduct 

of the parties also does not bear out LEDA's interpretation of clause 17, and 

instead, supports the interpretation of the respondents. This is also apparent 

from the minutes of a shareholders meeting of ASAM/DCM held on 13 May 2014, 

where, inter-alia, the same persons mentioned above the present and that the 

terms and conditions, in particular clause 17, of the mining right were discussed. 

[50) In any event, on the version of LEDA, it had no knowledge of its claimed 

entitlement and only became aware that it had an entitlement to a stake in the 

actual right after its attorneys "discovered" clause 17 and drew its attention to the 

wording of that clause. This clearly implies that there was never any conscious 

decision on its part, prior to such awareness, to claim such a stake, although the 
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bona tides of that version are undermined by LEDA's participation in the 'out-bid' 

process of DCM's BRPs after it became aware of its alleged entitlement. 

[51] It is hard not to find that LEDA is being opportunistic and is, literally, clutching at 

straws, the main one being the inelegant and poor construction and wording of 

clause 17. The clause, read in its proper context, is referring to the shareholders' 

agreement and to the parties to that agreement. Words such as "without an 

obligation to dilute" refers to what the parties to the shareholders' agreement had 

agreed (in clause 5 thereof) concerning LEDA's obligation to dilute 30% its 

shareholding in ASAM to only 10%, by transferring 30% of its 40% to the 

anticipated BEE partner, or shareholder. It only makes business sense if the 

requirement was for LEDA to no longer have an obligation to dilute, because it 

had such an obligation before (i.e. as per the shareholders' agreement). The 

"new agreement" envisaged in clause 17 could only be a reference to an 

agreement amending the shareholders' agreement, in particular, by amending 

LEDA's shareholding to 40% without the obligation to dilute such shareholding, 

and further to provide for the transfer, at a later stage, of that shareholding to 

SOMCO. 

[52] It makes no business sense to refer to the shareholders' agreement as if DCM 

was bound by it and to require DCM to amend it, or require the actual parties to 

the shareholders' agreement, namely, EAMI and LEDA, to enter into an 

agreement giving LEDA a 40% share in the mining right, which is not their asset, 

but DCM's asset. LEDAs interpretation of clause 17 is, thus, objectively 

unsustainable. 

[53] Clause 17 merely means that the Minister (or his delegate(s)) required the 

shareholders' agreement to be amended, insofar as it required that LEDA 

transfer 30% of its 40% stake in the shareholding of ASAM, which was the sole 

shareholder of DCM and effectively in control of DCM, to the BEE partner, and 

instead, provide that LEDA would hold onto its 40% shareholding stake until duly 

notified by the Minister, whereupon it had to transfer the entire 40% stake. This, 



21 

according to clause 17 was to satisfy the objectives articulated in section 2 ( d) 

and (f) of the MPRDA. 

LEDA 's reliance on clause 15. 2 of the shareholders agreement 

[54] For the interdictory relief it seeks, LEDA relies, essentially, on clause 15.2 of the 

shareholders' agreement, based on its interpretation of clause 17 of the mining 

right. But the reliance is misplaced. The rejection of its interpretation of clause 17 

is decisive of that issue. In any event, it is also unsustainable for any of the 

following reasons. DCM was not a party to and is not bound by the shareholders' 

agreement. The shareholders' agreement deals with the rights and obligations of 

LEDA and EAMI as shareholders of ASAM. Clause 15.2, in particular, deals with 

the resolutions of those shareholders, in terms of which they undertake to each 

other, not to dispose of the material assets of ASAM, unless the requisite 

shareholders' resolution had been obtained. Even though ASAM is DCM's sole 

shareholder, neither ASAM, nor its BRPs, is disposing of the mining right and, in 

any event, ASAM is not the holder of that mining right. 

LEDA 's reliance on section 134(3) of the Companies Act 

[55] LEDA's argument, that it has title interest as envisaged in section 134(3) of the 

Companies Act must also fail. The rejection of its interpretation of clause 17 of 

the mining right is also decisive of this issue. In addition, it must fail because the 

reliance is in any event misplaced and based on an erroneous reading of that 

section. The arguments made by the respondents and Cheetah in that regard 

has merit. LEDA has no security over any of the property of DCM (including its 

mining right), nor does it have any title interest over that right. Moreover, DCM is 

not indebted to LEDA, and no case has been made out to the effect that there is 

such indebtedness. 
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[1] The Applicant seeks leave to appeal to the Supreme Court of Appeal, 

alternatively to the Full Court of this Division, against the whole order in this 

matter. 

(2] The application is opposed by the first to the sixth respondents and the eleventh 

respondent. 

[2] There is no reasonable prospect, as contemplated in section 17(1){a)(i) of the 

Superior Courts Act 1 O of 2013, that another court may come to a different 

conclusion and there is no compelling reason, as contemplated in section 

17(1 )(a)(ii) of that Act, for the requested leave to be granted. 

[3] In the result the application for leave to appeal is dismissed with costs, such 

costs are to include the costs of two counsel where two counsel have been 

employed. 
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IN THE HIGH COURT OF SOUTH AFRICA 
(GAUTENG LOCAL DIVISION, JOHANNESBURG) 

CASE NO: 2017/49700 

JOHANNESBURG, 29 January 2020 

BEFORE THE HONOURABLE JUDGE COPPIN 

In the matter between: 

LIMPOPO ECONOMIC DEVELOPMENT AGENCY 

and 

JOHANNES FREDERICK KLOPPER N.O. & 10 OTHERS 

AppliCitnt 

Respondent 

HAVING read the documents filed of record and having considered that matter:-

IT IS ORDERED THAT:-

1. The application is dismissed with costs, such costs are to include the costs of two 
counsel of, respectively, the Respondents and of Cheetah. 
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LIMPOPO ECONOMIC DEVELOPMENT AGENCY 
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Applicant 

Respondent 

HAVING read the documents filed of record and having considered that matter:-

JT IS ORDERED THAT 

1. The application for leave to appeal is dismissed with costs such costs to include the 
costs of two counsel where two counsel have been employed. 
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I, 

PETER MATSIDISO TSHISEVHE 

state under oath that: 

1: I am an adult male Legal Practitioner employed as a Director at Tshisevhe Gwina 

Ratshimbilani Incorporated ("TGR Inc/), the Applicant's attorneys of record in the 

above matter. 

2. The facts contained in this affidavit are within my personal knowledge, unless it 

appears otherwise from the context, and are to the best of my knowledge and belief 

true and correct. 

3. Where the events relate the knowledge of third parties, I attach copies of the 

confirmatory affidavits of the relevant persons. 

PURPOSE OF THIS AFFIDAVIT 

4. This is an application for condonation in respect of the late filing of the Applicant's 

application for leave to appeal to the above Honourable Court. 

GROUNDS FOR CONDONATION 

5 .. The application for leave to appeal to which this application for condonation relates 

was heard on Tuesday, 24 March 2020. Judgment was handed down by his 

Lordship Justice Coppin J that day and a copy of the judgment received. 

6. In terms of section 17(2)(b) of the Superior Courts Act applications for leave to 

appeal must be filed within one month of the date of the date of refusal of the judge 
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against whose decision an appeal is to be made, or such longer period as on good 

cause may be allowed. Ordinarily the Applicants application for leave to appeal 

accordingly ought to have been filed by 24 April 2020. 

7. As set out below it is respectfully submitted that there were exceptional 

circumstances which delayed the filing of the application for leave to appeal and 

which render the thirty day period ordinarily applicable for the filing of such 

applications inappropriate. Accordingly, there is good cause to permit the later 

filing of the Applicant's application for leave to appeal. 

8. In this regard, on 15 March 2020, his excellency the President Matamela Cyril 

Ramaphosa declared Covid 19 a National State of Disaster in terms of the Disaster 

Management Act 57 of 2002. 

9. Following the declaration of the national disaster, and the day before the 

application for leave to appeal was heard, on Monday, 23 March 2020, a 

nationwide lockdown was announced by the President to take place with effect 

from Thursday, 26 March 2020. 

10. TGR was engaged during the very short period between the announcement of the 

lockdown and the lockdown itself with making arrangements and readying itself as 

best it could for the lockdown period. TGR Inc was unable to properly advise client 

and obtain instructions regarding whether LEDA should apply for leave to appeal 

to the Supreme Court of Appeal before the lockdown commenced. 

11 . On 26 March 2020, the Minister of Justice and Correctional Services, Ronald Ozzy 

Lamela, issued certain directions contained in Notice No. R. 418 published in 

Government Notice No. 43167. The aim of the regulation$ was, interalia, to outline 
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the operations of the courts during, and immediately post, "lockdown". In terms of 

Clause 5(c) initially all court time periods imposed by any rule of court were 

suspended. During this time only urgent and essential matters relating to Covid 19 

were heard by the courts. 

12. Subsequently on 31 March 2020, in terms of Government Notice 43191 , the 

Minister of Justice and Correctional Services issued further directions to address, 

prevent and combat the spread of Covid 19 in courts and withdrew Notice No. R. 

418 published in Government Notice No. 43167 (including clause 5(c) under 

Regulation R43167, which suspended all court time periods). 

13. The nature and extent of legal services contemplated was limited by the directions 

and regulation 9.1 (a) provided that legal practitioners engaged in litigation during 

the lockdown must seek a permit authorising them to do so from the Provincial 

Director of the relevant Provincial Legal Council. 

14. Regulation 9(c) provided a legal practitioner could only be issued such permit "if 

he or she is appearing in a matter enrolled for hearing and is classified as urgent 

in terms of these Directions. " 

15. Regulation 5(a) still provided that civil cases that are not identified as urgent and 

essential services may not be placed on the court roll for the duration of the period 

of lockdown. 

16. TGR Inc. could not obtain instructions from client as TGR Inc and LEDA were 

subject to various lockdown regulations and directives and were not operating 

normally during this period. As indicated below the Applicant was closed during 

this period and only recommenced its activities in May 2020. 
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17.An easing of lockdown restrictions was announced by the President on Thursday, 

23 April 2020, when he announced that the country would move to "level 4" 

lockdown. Level 4 lockdown was to commence with effect from 1 May 2020 in 

terms of Government Gazette No. 43258 of 29 April 2020. Regulation 4(2) 

contemplated that directions regarding legal practitioners would be issued by the 

Minister of Justice and Correctional Services. The country was moved from level 5 

to 4 with effect from 1 May 2020. 

18. Directions were issued by the Minister of Justice and Constitutional Development 

in Government Gazette No. 43268 on Monday, 4 May 2020. The directions 

extended the essential and permitted services which could be undertaken by a 

legal practitioner to inter alia include professional legal work on litigation which is 

essential to be brought or enrolled for hearing, or attended to during Alert Level 4, 

administrative and preparation functions such as consultations and commissioning 

of affidavits, filling of court papers and accessing documents as well as 

administrative work by a regal practitioner to ensure compliance with legal 

obligations which it is essential to be complied with during Alert Level 4. Item 29 

provides that only permitted services listed in the Annexure may be rendered 

during Alert Level 4. 

19. The Annexure includes under the heading Civil Law Proceedings, civil matters 

dealt with online, telephonically or in writing as well as issue of court process and 

proceedings and the filing of papers relevant to pending proceedings. Item 9 

specifically includes "Applications for leave to appeal, Appeals and reviews." 

20. On 5 May 2020, TGR Inc. made arrangements for its litigation attorneys to return 

back to at the office to deal with litigation matters. Urgent matters were prioritised. 
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One of the matters dealt with upon the reopening of our offices was the Applicants 

application for leave to appeal. 

21 . During the lockdown period described above I am advised by Dr Motata Mokoele 

("Dr Mokoele") of the Applicant that from 26 April 2020 to 1 May 2020, the 

Applicant's offices were closed as per the Government Gazette No 43268 of 29 

April 2020. 

22. Following the reopening of our respective offices and following advice from and 

discussion with me and TGR Inc. the LEDA board and the chairperson were first 

able to consider whether to apply for leave to appeal, as well as to convene and 

pass a resolution instructing TGR Inc. to apply for leave to the Supreme Court of 

Appeal on Friday, 15 May 2020. 

23. Later that day I sent an email to counsel instructing counsel to commence with the 

preparatjon for the application for leave to appeal. 

24. Pursuant thereto I also commenced preparing this affidavit and instructed Ms 

Precious Mudau ("Ms Mudau") to obtain the necessary court orders from the 

Gauteng Local Division, Johannesburg. 

25.On 18 May 2020, .Ms Mudau called the court a quo and requested copies of the 

Court orders. The quo a quo has issued directives to deal with matters during level 

4 lock down. Requests had to be lodged with the court online via email 

JHBFiles@judiciary.org.za. There were no working telephone numbers for the 

court. 

26. On 19 May 2020, Ms Mudau instructed Mr Jacob Ramatlhare ("Mr Ramatlhare") 

the TGR Inc messenger, to attend the court a quo to request directions on how to 
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request court orders from the court. Upon attendance at court, the security officers 

at court refused to allow Mr Ramatlhare access and advised him that only urgent 

applications are being dealt with at court. 

27. On 20 May 2020, Ms Mudau addressed an email to the court a quo and requested 

assistance with the typing of the court orders. No response was received from the 

office of Registrar. 

28. Despite a follow up email on 26 May 2020, no response was received from the 

Registrar. As at the date hereof, the court has not provided TGR Inc with copies of 

the court order. A copy of the initial email and the follow up email is attached hereto 

marked "PMT1 ". 

29. On 27 May 2020, TGR Inc: received a settled draft of the application by email from 

counsel, and forward it to client for consideration . 

30.Although TGR Inc. and the Applicant have the utmost respect for the above 

Honourable Court and the applicable time periods the delay in launching the 

application for leave to appeal has been occasioned by exceptional circumstances, 

which were not of clients making. 

31 . There is nothing to indicate that the relatively short delay in launching the 

application to .date will cause any prejudice to the respondents. 

32.Accordingly, it is respectfully submitted that it is in the interests of justice that the 

application for leave to appeal be heard and that condonation be granted. There 

is good cause to extend the ordinary one month period applicable to the filing of 

applications for leave to appeal. 
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PRAYER 

33.Jn light of the above, I hereby request the above Honourable Court grant 

condonation as sought in the Notice of Motion to which this affidavit is attached. 

34.1 therefore pray for the Honourable Court's indulgence and condonation for the 

late filing of the application for leave to appeal. 

DEPONENT 

I hereby certify that the deponent declares that the deponent knows and understands 

the contents of this affidavit and that it is to the best of the deponent's knowledge both 

true and correct. This affidavit was signed and sworn to before me at 

. L~ V\['\ 
on th1s2.~ day of ~''CZJ 2020 and the Regulations 

contained in Government Notice R1258 of 21 July 1972, as amended, have been 

complied with. 
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Precious Mudau 

From: 
Sent: 
To: 
Cc: 

Precious Mudau 
Tuesday, 26 May 2020 12:00 
J H BFiles@judiciary.org.za 
Robin Feinstein; Kase Mahlaku 

f/PMT1 1 

Subject: RE: TYPING OF COURT ORDERS: LEDA VS J F Klapper and Others: case no: 
49700/2017 

Tracking: 

Dear Registrar 

Recipient 

JHBFiles@judiciary.org.za 

Robin Feinstein 

Kase Mahlaku 

The above matter and my email below refer. 

Delivery 

Delivered: 2020/05/26 12:00 

Delivered: 2020/05/26 12:00 

May you kindly assist with the email below or direct me to a person who can assist urgently. Kindly note that the 
dies for the Applicant to lodge an application for leave to appeal in the SCA is expiring and the applicant will be 
prejudiced if it fails to lodge the application timeously with the SCA. 

We wait to hear from you urgently. 

Kind regards 

ATTORNEYS 

Precious Mudau 
Associate - Litigation 

Tshisevhe Gwina Ratshimbilani Inc. 
t : +27(0) 11243 5027 
d : +27(0) 11 243 5082 
C : +27(0) 73 671 3377 
e : p.mudau@tgrattorneys.co.za 
w: www.tgrattorneys.co.za 

Vdara, 6th Floor 
41 Rivonia Road 
Sandhurst, Sandton, 2196 
P.O. Box 782352, Sandton, 2146 
Company Registration: 2011/006563/21 

"FRAUD ALERT: Due to the prevalence of cybercrime, please ensure that you telephone and verify that the account into which 
payment will be made is a legitimate bank account of TGR Attorneys before making any payment to TGR Attorneys. If you are not 
certain of the correctness of the bank account, please co.ntact TGR Attorneys and request to speak to the person attending to your 
matter. TGR Attorneys wil! not advise of any change in its banking details by way of an email or other electronic communication. 
Should you receive any communication of this nature, please do not act on such notificat ion and report it to the person attending 
to your matter immediately" . 
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Disclaimer: 

Best Lawyers' 

This email and any files transmitted with it are confidential and intended solely for the use of the individual or entity to whom they 
are addressed. If you have received this email in error please notify the system manager. Although the company has .taken all 
reasonable precautions to ensure that this email is virus free, the company accepts no liability for any damage caused by any virus 
transmitted by this email. 

From: Precious Mudau 
Sent: Wednesday, 20 May 2020 17:01 
To: JHBFiles@judiciary.org.za 
Cc: Robin Feinstein <R.Feinstein@tgrattorneys.co.za>; Kase Mahlaku <K.Mahlaku@tgrattorneys.co.za> 
Subject: TYPING OF COURT ORDERS: LEDA VS J F Klapper and Others: case no: 49700/2017 

Dear Registrar 

We are currently embarking on a process of applying for leave to appeal in the Supreme Court Appeal. To lodge the 
leave to appeal, we need to file copies of the court orders in respect of the declaratory application and the leave to 
appeal which matters were heard by the Gauteng Local Division, Johannesburg. 

We hereby request your assistance to obtain court orders in respect of the above matter. The details of the matter 
are as follows: 

Applicant: Limpopo Economic Development Agency 
Respondents: Johannes Frederick Klapper N.O, Christopher Raymond Rey N.O and others 
Case no: 49700/2017 

The declaratory application was heard on 29 January 2020. Application for leave to appeal was heard on 24 March 

2020. I attach copies of the judgements received from co~rt in respect of both hearings. \}A f ~ 



May you kindly confirm receipt of your email and revert to us. 

We look forward to hearing from you. 

Kind regards 

ATTO RNEYS 

Precious Mudau 
Associate - Litigation 
Tshisevhe Gwina Ratshimbilani Inc. 
t : +27{0) 11 243 5027 

d : +27{0) 11 243 5082 
C : +27(0) 73 671 3377 
e : p.mudau@tgrattorheys.co.za 
w: www.tgrattorneys.co.za 

Vdara, 6th Floor 
41 Rivonia Road 
Sandhurst, Sandton, 2196 
P.O. Box 782352, Sandton, 2146 
Company Registration: 2011/006563/21 

"FRAUD ALERT: Due to the prevalence of cybercrime, please ensure that you telephone and verify that the account into which 
payment will be made is a legitimate bank account of TGR Attorneys before making any payment to TGR Attorneys . If you are not 
certain of the correctness of the bank account, please contact TGR Attorneys and request to speak to the _person attending to your 
matter. TGR Attorneys will not advise of any change in its banking details by way of an email or other electronic communication. 
Should you receive any communication of this nature, please do not act on such notification and report it to the person attending 
to your matter immediately". 

G< WE ARE SHAPING 
r TTORrn•s THE FUTURE 

,l , t " ; ,, '.i .,.,:, ~ • 1, ·1 ";t~·• ;,,.. . 

• ,.,ri,, e-;,: ,·,a,; ~· .. c.......,..,.... li.·•-~-""" 

,2019 

Disclaimer: 

IFLR 
1CXX) 

2020 

Best Lawyers 

DealMakers 

This email and any files transmitted with it are confidential and intended solely for the use of the individual or entity to whom they 
are addressed. If you have received this email in error please notify the system manager. Although the company has taken all 
reasonable precautions to ensure that this email is virus free, the company accepts no liability for any damage caused by any virus 
transmitted by this email. 
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IN THE SUPREME COURT OF APPEAL OF SOUTH AFRICA 

SCA CASE N0: ___ 2020 

GAUTENG LOCAL DIVISION, JOHANNESBURG CASE NO: 0049700/17 

In the matter between: 

LIMPOPO ECONOMIC DEVELOPMENT AGENCY 
("LEDA") 

and 

Appellant 

MINISTER OF MINERAL RESOURCES First Respondent 

DIRECTOR-GENERAL: DEPARTMENT OF MINERAL Second Respondent 

RESOURCES ("DMR") 

REGIONAL MANAGER, LIMPOPO REGION OF THE 

DMR 

JOHANNES FREDERICK KLOPPER N. 0. 

CHRISTOPHER RAYMOND REY N. 0. 

LIEBENBERG DAWID RYK VAN DER MERWE N. 0. 

LEBOGANE MPAKA Tl N.O. 

DILOKONG CHROME MINE (PTY) LTD 

(REG. NO. 78/02668/07) 

ASA METALS (PTY) LTD 

(REG. NO. 1996/015726/07) 

EASTERN ASIA METAL INVESTMENT CO. LTD 

("EAMI") 

Third Respondent 

Fourth Respondent 

Firth Respondent 

Sixth Respondent 

Seventh Respondent 

Eighth Respondent 

Ninth Respondent 

Tenth Respondent 

CHEETAH CHROME SOUTH AFRICA (PTY) LTD Eleventh Respondent 

("CHEETAH") 



2 

CONFIRMATORY AFFIDAVIT 

I, 

PRECIOUS NOBUHLE MUDAU 

state under oath that: 

1. I am an adult female, legal practitioner and practicing as an associate at 

Tshisevhe Gwina Ratshimbilani Incorporated, the Applicant's attorneys of record 

in the above application. 

2. The facts contained in this affidavit are within my personal knowledge and are, to 

the best of my knowledge and belief, both true and correct. 

3. I have read the affidavit of service deposed to by PETER MA TSIDISO 

TSHISEVHE and I confirm the contents insofar as it relates to me. 

cf!~ = DEPONENT 

I hereby certify that the deponent declares that the deponent knows and understands 

the contents of this affidavit and that it is to the best of the deponent's knowledge both 

~ and correct. This affidavit was signed and sworn to before me at 

~~ on this '2'1 day of rll1 2020 and the Regulations 

contained in Government Notice R 1258 of 21 ::y 1972, as amended, have been 

complied with. 



. .. ~- . ~ . . ,..,.. . , ; L:=• ,.7 ';;._:: ... .• .· .. -~-

cu ENT SERVICE CENTRE 
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IN THE SUPREME COURT OF APPEAL OF SOUTH AFRICA 

SCA CASE N0: ___ 2020 

GA UTE NG LOCAL DIVISION, JOHANNESBURG CASE NO: 0049700/17 

In the matter between: 

LIMPOPO ECONOMIC DEVELOPMENT AGENCY 
("LEDA") 

and 

Appellant 

MINISTER OF MINERAL RESOURCES First Respondent 

DIRECTOR-GENERAL: DEPARTMENT OF MINERAL Second Respondent 

RESOURCES ("DMR") 

REGIONAL MANAGER, LIMPOPO REGION OF THE Third Respondent 

DMR 

JOHANNES FREDERICK KLOPPER N. 0. Fourth Respondent 

CHRISTOPHER RAYMOND REY N. 0. Firth Respondent 

LIEBENBERG DAWID RYK VAN DER MERWE N. 0. Sixth Respondent 

LEBOGANE MPAKA Tl N.0. Seventh Respondent 

DILOKONG CHROME MINE (PTY) LTD Eighth Respondent 

(REG. NO. 78/02668/07) 

ASA METALS (PTY) LTD 

(REG. NO. 1996/015726-/07) 

EASTERN ASIA METAL INVESTMENT CO. LTD 

("EAMI") 

Ninth Respondent 

Tenth Respondent 

CHEETAH CHROME SOUTH AFRICA (PTY) LTD Eleventh Respondent 

("CHEETAH") 



2 

CONFIRMATORY AFFIDAVIT 

I, 

JACOB RAMATLHARE 

state under oath that: 

1. I am an adult male, a messenger/driver and I'm employed in such capacity at 

Tshisevhe Gwina Ratshimbilani Incorporated , the Applicant's attorneys of 

record in the above application. 

2. The facts contained in this affidavit are within my personal knowledge and are, 

to the best of my knowledge and belief, both true and correct. 

3. I have read the affidavit of service deposed to by PETER MATSIDISO 

TSHISEVHE and I confirm the contents insofar as it relates to me. 

I hereby certify that the deponent declares that the aeponent knows and 

understands the contents of this affidavit and that it is to the best of the deponent's 

knowled! both true and correct. This affidavit was signed and sworn to before 

me at t!}__ ~c on this 'tJ-, day of ~ 2020 and the Regulations 

contained in Government Notice R1258 of 21 July 1972, as amended, have been 
-----. ...;.~:.:,;.-:-_:_;-:~-,_.I I 

complied wit ;cu~=~~~;~NTRE. {!:;;;;Flt ~ . · 




