
TO: 

BRIEFING MEMORANDUM 

THE HONOURABLE MEMBER OF THE EXECUTIVE COUNCIL, ECONOMIC 

DEVELOPMENT ENVIRONMENT AND TOURISIM, MR THABO MOKONI 

FROM: LIMPOPO ECONOMIC DEVELOPMENT AGENCY 

DATE: 

SUBJECT: 

7 NOVEMBER 2019 

DILOKONG CHROME MINE PROPRIETARY LIMITED ("DCM") BUSINESS RESCUE 

PROCEEDINGS 

1. INTRODUCTION AND EXECUTIVE SUMMARY 

1.1. As requested, we set out below on a high-level basis, the history pertaining to the Limpopo 

Economic Development Agency's ("LEDA") matter in respect of the mining right held by 

DCM and ancillary matters related thereto to date. 

1.2. In short as elaborated below consequent to the business rescue proceedings of DCM and 

its holding company the business rescue practitioners concerned have effectively sought 

to divest LEDA of its 40% interest in the mining right held by DCM and the extensive 

chrome reserves to which the mining right relates. 

1.3. This divestment has been facilitated by the failure of the Department of Mineral Resources 

and the Minister of Mineral Resources to participate in the legal proceedings commenced 

by LEDA to adjudicate, determine and protect LEDA's rights. This is so despite repeated 

requests on the part of LEDA. 

1.4. The adverse consequences of this inaction on the part of the DMR (to the detriment of 

LEDA and the Province) has now been exacerbated by the Director General consenting in 

terms of section 11 to the transfer of DCM's Mining Right to Cheetah Chrome (Pty) Ltd a 

Chinese owned and controlled company. The timing of the consent, given shortly before 

the adjudication of the High Court proceedings concerned, appears to be more than 

merely co-incidental. Furthermore the section 11 consent by the Director-General 

includes a statement to the effect that DCM is a 100% holder of the Mining Right, thus 

effectively disregarding LEDA's rights and interests and effectively materially prejudicing 

LEDA's prospects of success in the imminent High Court hearing. 
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2. ASA METALS PROPRIETARY LIMITED ("ASA") AND DCM 

2.1. Historically, LEDA is a 40% shareholder in ASA. The remaining shareholding in ASA is held 

by Eastern Asia Metals Investment Co. Liimited ("EAMI") a subsidiary of Sinosteel 

Corporation Limited ("Sinosteel") . ASA owns 100% of the entire issued share capital in 

DCM. DCM is the holder of a converted mining right with Department of Mineral 

Resources ("DMR") reference number LP142MRC ("DCM Mining Right"). The DCM Mining 

Right contains a provision that 40% of the interests in the right belongs to LEDA without 

an obligation to dilute. LEDA is only required to transfer the 40% stake in the DCM Mining 

Right to a State-owned mining company ("SC>MCO") upon being directed to do so by the 

Minister of Mineral Resources ("Minister"). The Minister has not yet instructed LEDA to 

transfer the stake to SOM CO. 

2.2. The shareholding of LEDA and EAMI in ASA is recorded in a shareholder's agreement 

concluded between the parties on 11 December 2006, which agreement formed the basis 

upon which the DCM Mining Right was granted. 

2.3. The business affairs of ASA were managed by EAMI following the conclusion of a 

management agreement between EAMI and ASA. At all times, EAMI managed the business 

affairs of ASA and DCM until the two companies were placed in business rescue. The ASA 

business rescue proceedings have resulted in the sale of certain of ASA's assets including 

its ferrochrome smelter to Tubatse Chrome Minerals Proprietary Limited ("Tubatse 

Chrome"). 

2.4. We are advised that Tubatse Chrome is a consortium comprising, inter a/ia, Sinosteel and 

Samancor Chrome Limited. Tubatse Chrome purchased the ferrochrome smelter for 

approximately R350 million in circumstances where the aggregate debt of ASA was 

approximately RS billion. We are advised that this transaction was structured in such a 

manner that part of the amount owed by ASA to the Export-Import Bank of China ("Exim") 

was to be repaid by Sinosteel. It is important to note that both Sinosteel and Exim are 

wholly owned subsidiaries of the Government of the People's Republic of China. 

2.5. Pursuant to ASA's demise, DCM also commenced business rescue proceedings on 24 

March 2016. The business rescue proceedings in respect of DCM are at an advanced stage 

and the business rescue practitioners ("BRPs") of DCM have concluded a sale of business 

agreement with Cheetah Chrome SA (Pty) Ltd ("Cheetah Chrome") ("Sale Agreement") 

for the transfer of business including the DCM Mining Right to Cheetah Chrome. We are 
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advised that Cheetah Chrome is a Chinese company and affiliated to or is a subsidiary of 

Sinosteel. 

2.6. Prior to the proposed disposal of the DCM business, LEDA conducted a legal and technical 

due diligence {"DUE Diligence") on the affairs of DCM and submitted an offer to the BRPs 

for the purchase of DCM's business. The reason for LEDA to submit a bid was to take 

control of DCM as LEDA requires chrome minerals to support and influence the value chain 

in the development of the Musina Makhado Special Economic Zone ("MMSEZ") in 

Messina, Limpopo. Without control of the minerals, the MMSEZ will be of very little 

benefit to the inhabitants of this country. The BRPs indicated that they were unable to 

accept LEDA's offer and instead called for a private boardroom bid-out process in terms 

of which the DCM assets were put to a bid. Failure to participate in the process would lead 

to the disqualification of LEDA. With no other option and in a bid to protect its interests, 

LEDA participated in this bid-out process but its final offer of approximately R450 million 

was not sufficient to win the bid. Cheetah Chrome won the bid. 

2.7. The success of Cheetah Chrome in the aforesaid bid-out process culminated in the 

conclusion of the Sale Agreement in terms of which Cheetah Chrome will acquire DCM 

from the BRPs and take total control of the business of DCM including the Mining Right. 

3. DCM MINING RIGHT 

3.1. As indicated in paragraph 2.1 above and as recorded in the Mining Right itself, LEDA has a 

40% stake in the DCM Mining Right without an obligation to dilute. Having regard to this 

40% stake and the proposed disposal of the DCM Mining Right to Cheetah Chrome, LEDA 

notified the BRPs that a disposal of the DCM 1\/lining Right to Cheetah Chrome without the 

consent of LEDA would be unlawful. 

3.2. LEDA contends that clause 17 of the DCM Mining Right affords LEDA a direct 40% "stake" 

in the DCM Mining Right. As such, the DCM Mining Right cannot be disposed of without 

first recognising LEDA's 40% "stake" or without LEDA's consent. LEDA's rights are also 

protected by a shareholders' agreement between LEDA and EAMI the contents of which 

have now been ignored. 
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4. STATE ASSET 

4.1. It is important to note that LEDA's contention that it holds a non-dilutable 40% stake in 

the DCM Mining Right stems from the fact that the DCM Mining Right was granted on 

condition that LEDA and in due course SOM CO hold 40% of the DCM Mining Right, for the 

purposes of furthering sections 2(d) and (f) of the MPRDA. In this regard, clause 17 of the 

DCM Mining Right provides that: 

"In the furthering of the object of this Act, the Holder is bound by the provisions of an 

agreement or arrangement dated 11 DECEMBER 2006 entered into between the 

Holder I empowering partner and it is being recorded that the parties shall within 3 

(three) months of executing the right, conclude a new agreement wherein Limpopo 

Economic Development Agency will hold 40% of stake in the right without an 

obligation to dilute. The above is subject to the transfer of Limpopo Economic 

Development 40% stake at a later stage to SOMCO upon due notice by the Minister 

(the empowerment partner) which agreement or arrangement was taken into 

consideration for purposes of compliance with the requirements of the Act and or 

Broad Based Economic Empowerment Charter developed in terms of the Act and 

such agreement shall form part of this riqht." (clause 17) (emphasis added) 

4.2. It is clear from the wording of the DCM Mining Right that, at the time of its grant the 

Government of South Africa already contemplated that LEDA's 40% stake would be held 

in the national interest and therefore not subject to a dilution. Despite LEDA directly 

holding 40% in ASA (the holding company of DCM), the DMR saw it fit to also 'hardwire' 

that 40% stake directly in the DCM Mining Right. It is unusual for the DMR to adopt such 

a stance or to grant mineral rights subject to conditions of this nature and the conduct of 

the DMR in this regard signifies the importance of LEDA's 40% stake in the DCM Mining 

Right. 

4.3. In our view, the condition attached to the DCM Mining Right also speaks to Government's 

intention to restrict, in the national interest, mining operations in the Limpopo region 

where the DCM Mining Right is situated. In this regard and in support of our view, on 24 

May 2013, the then Minister of Mineral Resources, Susan Shabangu, in the interest of, 

inter alia, reserving the area for the State, imp,osed a moratorium on the grant of mineral 

rights in respect of Mineral Area no 3 and 4 of the farm Maandagshoek 254 KT and 
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Portion of Portion of the farm Mooihoek 255 KT amongst others.1 The DCM Mining Right 

is situated within Mineral Area no 3 and 4 of the farm Maandagshoek 254 KT and Portion 

of Portion of the farm Mooihoek 255 KT. The imposition of a moratorium in this area by 

the Minister signifies Government's interest iin the development and exploitation of the 

minerals in this area. 

4.4. Given that the objectives of LEDA as set out in the Limpopo Economic Development 

Agency Act No. 5 of 2016 are to encourage, plan, finance, co-ordinate, promote and carry 

out the development of the Limpopo Proviince and its population, either directly or 

indirectly, in the fields of, amongst other areas, mining, it follows that, the objectives of 

LEDA and indeed the development of the Limpopo Province and its population, are 

currently threatened by the actions of the business rescue practitioners of DCM and 

indeed the disposal of LEDA's 40% stake in the DCM Mining Right to third parties, 

particularly foreign third parties. 

4.5. It is also our view that, the loss of LEDA's 40% stake in the DCM Mining Right would not 

only threaten the development of the Limpopo Province and the country as a whole but 

also jeopardise the development of MMSEZ as LEDA would have been stripped of 

significant influence in the DCM mine, which mine is in our view of strategic importance 

to the success and development of the MMSEZ and the country. In actual fact, LEDA's 

decision to submit a bid for DCM's assets was to take total control of the DCM Mining 

Right, which would have given LEDA a significant leverage on, inter alia, the development 

of the MMSEZ. The transfer to Cheetah of the Mining Right will mean that LEDA will have 

no say whatsoever in the running of the affairs of the holder of the Mining Right and/or 

the business affairs to be conducted in the MMSEZ. Equally, an insignificant interest in 

DCM, would erode LEDA's influence in the affairs of the mine and its operations. 

4.6. The transfer of the Mining Tight without protecting LEDA's interests will dispossess LEDA 

and indeed the people of South Africa of this important asset. This scheme to take the 

DCM Mining Right away became easy to implement by virtue of the fact that EAMI held a 

controlling stake in ASA. 

1 See Government Notice 367 of 2013 in Government Gaziette No 36490. 
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5. CORRESPONDENCE WITH THE DMR AND LITIGATION 

5.1. Having regard to the above and to protect its interests in the DCM Mining Right, LEDA is 

challenging the proposed disposal of the DCM Mining Right. In this regard, LEDA has 

lodged an application in the High Court of South Africa ("Application") in terms of which 

it seeks to have its rights in the DCM Mining Right upheld and the disposal thereof 

interdicted and determined unlawful. 

5.2. The Application regards: 

5.2.1. the meaning and interpretation of clause 17 of the DCM Mining Right which was 

specifically included by the Department of Mineral Resources in the converted 

mining right; and 

5.2.2. the consequences of that interpretation including LEDA's rights and DCM's 

obligations pursuant to the DCM Mining Right, particularly vis a vis the business 

rescue proceedings and the DCM BR P's proposed sale of the DCM Mining Right. 

5.3. In the Application, LEDA contends, having regard to, inter alia, clause 17 of the DCM 

Mining Right that the business rescue practitioners are precluded from proceeding with 

the sale of the Mining Right as contemplated having regard to, amongst others, the 

following: 

5.3.1. Clause 15 of the shareholders agreement which requires LEDA's consent to the 

disposal of the assets/business of ASA or DCM (who is bound by the shareholders 

agreement). LEDA holds a 40% stake in the Mining Right; the Mining Right was 

granted subject to the condition that DCM conclude an agreement with LEDA 

wherein LEDA will hold a 40% stake iin the right without an obligation to dilute; 

5.3.2. in terms of clause 17 of the DCM Miining Right, DCM is bound by the provisions 

of the "agreement or arrangement" in the shareholders agreement between the 

parties and the terms of the shareholders sgreement "form part" of the DCM 

Mining Right; and 

5.3.3. pursuant to the terms of the DCM Mining Right, LEDA has a "title interest" in the 

Mining Right as contemplated by section 134(3) of the Companies Act. 
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5.4. The DCM BRPs have refused to recognise LEDA's rights and DCM's obligations in terms of 

the DCM Mining Right. They also dispute that any disposal of the Mining Right pursuant 

to the business rescue proceedings is subject to section 134(3)(a) of the Companies Act. 

Consequently, the court will now have to decide and interpret the meaning of clause 17 

of the DCM Mining Right and whether or not LEDA holds a 40% stake in the DCM Mining 

Right as it contends. 

5.5. The Application has been set down for hearing and is scheduled to be heard as a special 

allocation before Coping Jon 13 and 14 November 2019. 

5.6. Having regard to the nature of the dispute ii.e interpretation of the DCM Mining Right 

which Mining Right was granted by the DMR, LEDA has on numerous occasions written to 

both the Minister and the Regional Manager of the Department of Mineral Resources 

DMR in Limpopo requesting to be afforded the opportunity to make representations 

regarding the proposed disposal of the DCM Mining Right to Cheetah Chrome and to date, 

LEDA has not received any formal response. 

5.7. It is concerning that: 

5.7.1. there has not been any responses by the DMR to LEDA. Given that LEDA is a State 

entity which represents and advances the interests of the State it is expected 

that the other arms of the State particularly the DMR ought to have afforded 

LEDA a chance to be heard in the spirit of corporative governance and 

engagement. 

5.7.2. the DMR has chosen not to participate in the proceedings before the court, this 

notwithstanding that the DMR issued the Mining Right and would be in a better 

position to explain to the court the import and meaning of clause 17 and what 

the DMR envisaged when the Mining Right was granted with the condition that 

LEDA will hold 40% of stake in the right without an obligation to dilute. The court 

does not have to agree with the DMR's explanation, but the DMR's explanation 

would have carried persuasive weight to the court as the DMR would have been 

able to explain to the court why such an extra ordinary clause was included in 

the DCM Mining Right. 
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5.8. Instead of joining the Application or affording LEDA an opportunity to be heard to make 

representations, the DMR on 1 November 2019, granted the consent for the transfer of 

the Mining Right to Cheetah. We were informed of this on 7 November 2019. 

5.9. The failure of the DMR to: 

5.9.1. afford LEDA an opportunity to make representations before the transfer of the 

DCM Mining Right; and 

5.9.2. to join the Application and assist the court with the interpretation of clause 17 

of the DCM Mining right, 

has been a serious let down as government departments ought to work in a collaborative 

way particularly with regards to matters of national interest. 

6. The grant of the consent to transfer the DCM Mining Right to Cheetah might be seen by the court 

as an indication of the DMR's preferred interpretation of clause 17 of the DCM Mining Right. If 

the court is to agree with LEDA's interpretation of the clause 17 of the DCM Mining Right, LEDA's 

40% stake will remain. However, this will now be contradicted by paragraph 2 of the consent 

which states that "Whereas Di/okong Chrome Mine {Pty) Ltd holds 100%." 

Yours faithfully, 

Per: 
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Ref .. No: LP 30/5/·1/1/2/00062 MR /1'1 

De1".>c.1r1·1r1enl : 
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REPUBLIC OF SOUTH AFRICA 
f5 0WER OF ATTORNEY 

6 

.~PPUCATION FOR CONSENT IN TERMS OF SECTION 'i'l(1) OF THE 

MINERAL AND PETROL.ELIM RESOURCE8 DEVELOPMENT ACT, 2002 

(ACT 28 OF 2002) (HEREINAFTER REFERRED TO AS Hthe Act"), TO 

TRANSFER (MINING RlGHT HELD BY DILOl<ONG CHROME MINE 

(PROPRIETARY) UMITED (HEREIN REFEl,l~ED TO AS t(THE CEDENT'') 

TO CHEETAH CHROME SOUTH AFRICA (PROPRIETJ.\RY) UMITED 

(HEREIN REFERRED AS 11THE CESSIONARY"). 

1. WHEREAS Dilokong Chrome Mine (Proprietary) Limited is the 

holder of the Mining Right issued on the 20th March 2014 to mine for 

Chrome ore in respect of Muneral area no. 3 & 4 of 

Maandagshoek 254 KT and a Portion of portion 1 of Mooihoek 

255 KT, situated in the Magisterial District of Greater Tubatse. 

2. WHEREAS Dilokong Chrome Mine (Proprietary) Limited holds 

100 %. 

3 .. WHEREAS the cedent and Cheetah Chron-H~ South Africa 

(Proptietary) Limited (hereinafter referred to as II Tf-lE 

Dilokong Chrome Mine (Proprietary) Umiled Ref: 00062 MR/ 11 
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CESSIONARY1
) have agre·ed to the transfer of the mining right to 

Cheetah ChrOJne South Ah'ica (Propri(~tary) Limited. 

4. WHEREAS the cessionary Cheetah Chrome South Africa 

(Prnprie•tary) Umited is a South African entity and will obtain the 

mining right held by Dilokong Chrome Mine {Proprietary) Limited. 

5. WHEREAS the power to grant consent in terms of section ·J 1 of the 

Act has been delegated to me; in terms of section 103 of the 

Mineral and Petroleum Resources Deveioprnent Act 2002 (act 28 of 

2002) (hereinafter referred to as 11 the Act"); and 

r,. MOW THEREFORE, I Adv. Thabo Mo!wena, Director-General: of 

the Department of Mineral Resources by virtue of the aforesaid 

powers vested in me 1 grant consent to cede mining right held by 

Dilokong Chrome Mine (Prnprietary) Umited. 

~--·· ----
OIRl=CTQR .. GENERAL: 
MINERAL RESOURCES 

AS WITNESSES 

2. 

Dilokono Chrome lvllne (Proprietary) Limitecf l~ef: 00062 MF{ I ·1-1 


