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Tuchten J:

1 This application concerns a dispute between the applicant (Cheetah),

the first respondent (DCM) together with the second and third

respondents, the business rescue practitioners appointed to

administer its business rescue, and the fourth respondent (Jubilee).
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Cheetah, and Jubilee were separately represented by counsel. DCM

and the practitioners were jointly represented by the same attorneys

and counsel. Where I refer to DCM and the practitioners jointly, I shall

call them collectively the Mine. Companies associated with DCM and

Jubilee also feature in the narratives giving rise to the issues before

me. I have been assured by counsel that nothing turns on the different

identities of the corporate persons within the same group structure

which acquired rights and obligations relevant to the issues. So I shall

not complicate matters by referring to the individual corporate actors

specifically.

2 The dispute before me is conceptually quite straightforward. The first

issue is whether a notarial bond passed by DCM over its movables in

favour of Cheetah covers the tailings in the dams on DCM's business

premises in Limpopo. The bond makes provision for a special

mortgage, as that term is used in s 1(1) of the Security by Means of

Movable Property Act (SMMPA),1 and a general mortgage over the

movable property of DCM. As I shall show, for present purposes it is

important into which, if either, of these classes the tailings fall. The

resolution of the issue depends on two things: whether, and how, the

tailings are covered by the bond itself; and whether at the present time

the tailings are the property of DCM.

1
57 of 1993
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3 A second issue is whether DCM passed ownership of the tailings to

Jubilee. The Mine and Jubilee argue that a transfer of ownership of a

part of the tailings in the dams from DCM took place in 2017, when

DCM and Jubilee concluded an agreement described in the papers as

the 2017 Framework Agreement. Both of them say that this transfer

was partial because what was transferred in 2017 was not the entire

tailings, but an as yet unseparated fragment of the tailings; ie a

category of minerals present in the mass of material of which the

tailings consist but not the chrome component of the tailings mass or

the valueless residue currently present in the tailings before their

valuable fractions are processed out.

4 In addition, the Mine and Jubilee say that the chrome portion of the

tailings was transferred by DCM to Jubilee pursuant to a written

agreement concluded on 26 August 2020.  It is however important to

remember that the tailings themselves, with all their unseparated

fragments, valuable and valueless, are presently in the tailings dams

on DCM's premises.

5 DCM is the owner of a chrome mine on a farm in the Burgersfort

district in Limpopo Province. It conducted underground mining

operations on the premises it occupies until October 2015. It

processed the ore taken from its underground mine in a facility on the
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premises. The residue, the tailings at issue in this case, was dumped

into dams called tailings dams also on the premises. But the tailings

are not valueless. Indeed, they represent a considerable store of

value. Cheetah says they are currently worth R150 million. This is

because within the tailings there are valuable minerals: firstly, chrome

which had not been fully extracted before the tailings were deposited

into the tailings dams and, secondly, platinum, palladium, rhodium,

ruthenium, iridium, osmium, gold, silver, nickel and cobalt. This latter

group of minerals was described in the mass of contracts concluded

between the parties and in argument before me as platinum group

minerals or PGMs. I shall continue to call the latter group of minerals

PGMs.

6 DCM became financially distressed as that term is used in Chapter 6

of the Companies Act.2 On 24 March 2016, DCM was placed in

business rescue and the second and third respondents were

appointed as its practitioners.

7 On the same date, DCM and Jubilee concluded what the parties call

the 2016 Framework Agreement. Under this agreement, Jubilee

acquired the right to “process” the tailings in DCM's dams. A further

iteration of the Framework Agreement was concluded in 2017 and

2
71 of 2008
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replaced the 2016 iteration. Another term for such processing is

beneficiation.  The processing or beneficiation referred to the process

by which the chrome and PGM components of the tailings were

extracted. These components represent the economic value in the

tailings.

8 DCM then allowed Jubilee to truck away from time to time quantities

of tailings which Jubilee then either processed itself or arranged to be

processed. Their arrangement was that the PGMs would be

processed for the sole benefit of Jubilee and that Jubilee and DCM

would share the proceeds of the chrome processing. The background

to these arrangements was that Jubilee advanced substantial sums

of money to DCM which DCM could only repay out of its share of the

proceeds of the tailings beneficiation. DCM had stopped mining in

2015 and thereafter never mined. So DCM's only current asset of any

substance was the tailings and that asset diminished as portions of

the tailings were trucked away for beneficiation.

9 The Mine and Jubilee argue that ownership of the unseparated PGM

fragments passed to Jubilee pursuant to a cession effected under a

security cession effected in a written agreement on 20 June 2016

pursuant to the Framework Agreement. What was ceded in 2016, for

instance, was
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... DCM's right ... to receive all the proceeds and/or revenue

streams generated under [two specified agreements].

10 During argument I expressed doubts as to whether it is possible to

transfer ownership in a co-mixed fragment of a larger mass while

leaving the mass itself in the possession and under the control of the

original owner of the entire mass. Counsel did not address the

question in any depth.

11 It seems to me that the question must be decided by analogy with the

situation of accessories, auxiliaries and fruits. Ownership in these will

only pass while the principal thing remains in the possession of the

original owner when they are detached from the principal thing and

delivered to the person who wishes to become the new owner of the

thing detached.3

12 DCM did not, however, even purport to agree to transfer its rights of

ownership in any portion of the tailings under any of the pre-2020

agreements and there is no evidence that a transfer agreement

relating to the tailings as such, essential for transfer of things in our

law, ever took place. Instead, DCM ceded its rights to certain

3
LAWSA, first reissue, vol 27, Things, paras 228, 231 and 343. This is the newest

edition of the work to which in the current circumstances I have access.
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proceeds and revenue streams generated as the tailings were

processed.

13 In support of the proposition that transfer of ownership of the PGMs

took place at the time the security cession of 2016 and subsequent

iterations were concluded, counsel for the Mine pointed to certain

loose statements  regarding ownership in the voluminous agreements

concluded between the Mine and Jubilee. For example, clause 4.2.1

of the 2016 cession agreement provides that

Notwithstanding anything to the contrary contained herein,

and for the avoidance of doubt, the parties record that all

rights, title and interest in and to, and ownership of, the

PGMs and/or PGM Concentrate produced from the

processing of Chrome or [DCM's] tailings shall at all times

vest in [Jubilee].

14 What provisions such as these were designed to establish was that

once a load of tailings had been processed by or at the instance of

Jubilee, the PGMs would belong to Jubilee. The documents in this

category did not purport to deal with the ownership of the tailings while

they remained in the dams on DCM's business premises.
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15 The transactions recorded in the contracts between DCM and Jubilee

and between DCM and Cheetah are complex. Much of the time during

argument was devoted to how the various contractual arrangements

developed. I do not think it is necessary to track these developments

for present purposes.

16 On 16 March 2016, DCM was placed in business rescue. I have

mentioned how Jubilee provided funds to DCM. One of the reasons

these funds were needed was to stave off DCM's liquidation. If DCM

were liquidated, its mining right would be lost to the State and

effectively much of the value remaining in DCM would be lost.

17 Cheetah then came into the picture. On 18 July 2018, Cheetah

concluded a sale of business agreement with DCM. Before that date

Cheetah conducted a due diligence investigation and became aware

of the cessions of rights to Jubilee. The sale of business agreement

went through numerous iterations. It is unnecessary for present

purposes to detail them. I shall call this agreement, without

distinguishing between its iterations, the Cheetah sale. Suffice it to

say that Cheetah did not at any stage take delivery of the business of

DCM which it had bought.
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18 In addition, Cheetah advanced substantial amounts of money to DCM.

On 5 May 2020, DCM executed a special and general notarial

covering bond in favour of Cheetah as security for the sum of

R180 million which DCM acknowledged it owed Cheetah as well as for

certain other sums. The terms of this bond and the sale of business

agreement are of importance to the aspect of the dispute presently

before me.

19 The real dispute between the parties has arisen because DCM claims

to have cancelled the Cheetah sale. Cheetah disputes the validity of

the cancellation. In the first instance, this dispute is going to

arbitration. But Cheetah recognises that it would be appropriate to join

Jubilee in its contemplated litigation with DCM. Without Jubilee's

consent, this cannot be done through arbitration because Jubilee is

not a party to the relevant arbitration agreement. So if Jubilee does

not consent, counsel for Cheetah told me during argument, Cheetah

intends to make efforts to have the whole dispute heard in court,

where the jurisdiction problem will not arise.

20 In that litigation, no doubt, many of the contractual complexities will be

resolved. But in the present aspect of the dispute before me, these

complexities need not be resolved and to a great extent merely cloud

what I have to decide. That is why I have treated these contracts and
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their many inwardnesses so cursorily. I cannot and do not determine

in this judgment whether or not DCM validly cancelled the sale of

business agreement.

21 After I had heard some of the submissions of counsel for Cheetah, it

seemed to me that there was a problem affecting the administration

of justice. That was because it was brought to my attention that while

the case was being argued, Jubilee was trucking away the tailings

from the dam - with the consent and encouragement of the Mine - and

with the intention of depriving DCM permanently of any rights of

ownership DCM might have over the tailings. This would mean that

while the case was being argued, the right which Cheetah sought to

establish in these proceedings would be progressively diminished and

even extinguished before I could give judgment. After some debate,

the respondents undertook to suspend their tailings removal activities

until the conclusion of argument. The undertaking was later extended

to when judgment in this case is handed down. I am grateful to the

respondents for the respondents' undertakings, which the court

accepted.

22 DCM delivered its notice of cancellation on 17 August 2020. On 26

August 2020, DCM and Jubilee concluded an agreement (the Jubilee

sale) in terms of which the tailings in the dams in question were sold
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by DCM to Jubilee with effective date on the date of conclusion of the

Jubilee sale. Counsel for DCM and Jubilee contended for a mental

reservation as to the subject matter of the Jubilee sale and submitted

that the Jubilee sale related only to the chrome component of the

tailings. That mental reservation was said to have been contained in

a letter dated 18 May 2020 written by Jubilee to one of the judicial

managers. I do not agree that the contents of this letter show any

indication of a mental reservation. But in any event, the language of

the Jubilee sale is clear. “Tailings” is defined in clause 2.2(q) of the

Jubilee sale to mean

... the residue stockpile of waste or discarded materials

contained in and comprising the Tailings Dam and/or any

other dam, dump or storage area demarcated for the

purpose, within the Mining Area on the Effective date.

23 The Jubilee sale purported to transfer ownership in the tailings to

Jubilee on the effective date, 26 August 2020. But in our law

ownership in a thing sold passes by transfer of the thing sold. The

tailings remained in the tailings dams until they were removed. There

is simply nothing in the affidavits delivered on behalf of the

respondents to show that Jubilee did anything to exercise control over

the tailings until 12 October 2020, after the present proceedings were

instituted.
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24 Cheetah did not know about the Jubilee sale until its attorney read

about it in the press on 24 August 2020. Correspondence and

telephone conversations between the attorneys followed and the

existence of the Jubilee sale was ultimately confirmed. Jubilee did not

give Cheetah a copy of the Jubilee sale but made it clear that it,

Jubilee, intended to proceed to implement the transaction. At that

stage nothing appears to have been said on either side about the

ownership of the tailings as opposed to the contractual rights which,

if enforceable, the Jubilee sale would confer on Jubilee. Cheetah's

attorney seems to have been left at this stage under the impression

that the Jubilee sale would be implemented, not that it was in the

process of being implemented.

25 The application before me was launched as a matter of urgency by

notice of motion dated 8 September 2020. On that date, at the very

latest, Jubilee became aware of the fact that Cheetah was disputing

the validity of the cancellation of the Cheetah sale and Cheetah's

bond and was thus in the position of a subsequent purchaser with

knowledge of a claim to a prior right. I shall make the significance of

this clear later.
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26 In the notice of motion in the urgent application, Cheetah sought by

way of final relief to perfect its security under the bond4 by taking

possession both of the tailings and the other movables covered by the

bond; to authorise the sheriff to attach the movables to give effect to

the order perfecting Cheetah's security; to authorise Cheetah to retain

possession of the attached movables for as long as DCM remained

indebted to it; and to declare that the tailings in the dams form part of

the property encumbered under the bond.

27 By way of interim relief, Cheetah sought interdicts pending the

arbitration between Cheetah and DCM to restrain the respondents

from implementing the Jubilee agreement or dealing with the tailings.

28 The urgent application came before Fabricius J. Cheetah's position

was attacked by the respondents on the basis that the matter was not

urgent and that Cheetah was precluded by the provisions of s 133(1)

of the Companies Act from proceeding with its urgent application.

Cheetah then applied to amend its notice of motion to include a prayer

seeking the leave of the court under s 133(1)(b) to proceed with its

urgent application. On 19 October 2020, Fabricius J allowed the

4
Perfection is the term of art used to describe the process by which the bondholder

is authorised by the court to take possession of all the bonded movable property of 

the debtor. A perfection order is usually coupled with other orders authorising the

bondholder to deal with the property taken into the bondholder's possession.
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amendment, granted the necessary leave to proceed with the

application and held that the matter was urgent. The matter was then

allocated to me and served before me for argument on 10 and 11

November 2020.

29 By affidavit sworn to on 30 September 2020, Mr Baolin, the deponent

to Cheetah's founding and replying affidavits deposed to a

supplementary affidavit. This affidavit and the material submitted by

the respondents in answer were referred to in argument without

objection. Cheetah's supplementary affidavit makes the case that

earth moving equipment consisting of “several” ten ton trucks and

mechanical shovels (“back actors”) had been brought to the mine on

23 and 24 September 2020, ie after the delivery of the urgent

application, and positioned at the entrance to the tailings dam.

Cheetah's attorney then wrote to Jubilee's attorney, making the case,

amongst others, that the purpose of the deployment of the heavy plant

was to remove “some or all of the Tailings before the urgent

application has been heard and adjudicated”. Cheetah's attorney

asked for an undertaking that “no steps will be taken to remove any

of the Tailings from the Tailings Dam” ... .
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30 Jubilee's response to this evidence was provided in an affidavit by its

CEO, Mr van der Merwe. The clear import of Mr van der Merwe's

affidavit is that Jubilee's heavy equipment was brought onto site at the

tailings dams to enable Jubilee to “[take] possession of the tailings

and [perform] its obligations” under the Jubilee sale. The allegation

that the equipment was brought onto site on 23 and 24 September

2020 was left undisputed. Indeed, the allegation is expressly admitted.

31 I have dealt with these allegations in detail because counsel for

Jubilee submitted that ownership in the chrome portion of the tailings

passed to Jubilee by traditio longa manu on 23 or 24 September 2020

when Jubilee brought up its heavy plant to site. I shall deal with this

issue below.

32 I shall now analyse the relevant provisions of the Cheetah sale and

the bond. The Cheetah sale upon which I shall focus is called in the

papers the amended sale agreement, was concluded in 20185 and

forms annexure AA17 to the Mine's answering affidavit in the

application before me. Pursuant to the Cheetah sale, DCM sold the

business of DCM to Cheetah. That business was defined as the

mining and beneficiation operations carried on by DCM and included

5
The exact date of signature does not appear from the papers.
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the business assets as defined. Included in the business assets was

the “Mine”. The Mine is defined to include

Any current or future chrome and/or PGM containing residue

stockpile/s, dumps or tilings dam/s situated at the Business

Premises,6 as well as any equipment or infrastructure

associated therewith.

33 The tailings were therefore sold to Cheetah in terms of the Cheetah

sale. The PGM fragments within the tailings were not excluded from

the Cheetah sale.

34 The bond provides that DCM, which carried on business at an

address at Sandton and at Farm Mooihoek 255KT Driekop District

Burgersfort, declared itself to be indebted to Cheetah, including future

debts, in the sum of R180 million, finance charges and a further sum

of R10 million. It is not in dispute that Cheetah has advanced

substantial sums to DCM and that DCM remains indebted to Cheetah.

As security for the repayment of what is owed, DCM gave as security

... the movable property specified and described in

Annexure “A” and ... [i]n general all the movable property,

other than those movable property specially encumbered ...

6
Broadly, the area where DCM's mining and beneficiation business was carried on.

The location of the business is not in dispute
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which [DCM], at the time of the granting of the notarial bond

possesses or at any time may acquire ... .

35 Annexure “A” to the bond consists of 84 pages of images and

language, which depict and describe the assets encumbered. The first

of these pages is an image taken from the air showing the area where

the assets are located. Pages 2-5 contain images of the tailings dams

and the structures that are associated with them. The heading to the

first of these images is “MAP 2: SECTION A: TAILINGS STORAGE

FACILITY, RETURN WATER DAM AND HYDRO MINING. The

second to ninth images are of equipment used in connection with the

dams. Several of these items of equipment are described as being in

relation to “TSF”, which must mean “tailings storage facility”. Indeed,

image 1 of this series is described to be “Tailings Dams Map

Reference: 1-Tailings Storage Facility”.

36 All this is important because of the provisions of s 1 of the SMMPA,

which reads:

1 Legal   consequences   of   special   notarial  

bond   over   movable property

(1)  If   a   notarial   bond   hypothecating   corporeal  

movable   property specified  and  described  in  the 

bond  in  a  manner  which  renders  it  readily

recognizable, is registered after the commencement
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of this Act in accordance with the Deeds Registries

Act, 1937 (Act 47 of 1937), such property shall-

(a) subject to any encumbrance resting upon it on the

date of registration of the bond; and

(b) notwithstanding  the  fact  that  it  has  not  been 

delivered  to the mortgagee, be deemed to have been

pledged to the mortgagee as effectually as if it had

expressly been pledged and delivered to the

mortgagee.

37 It is not in dispute that the bond has been registered. The issue raised

in argument before me is whether the tailings have been specified 

and described in the images I have mentioned “in a manner which

renders [them] readily recognizable”.

38 This is of central importance in the present context because, as is

common cause between counsel, if the tailings have been so

specified and described, then none of the contracts between DCM

and Jubilee and no actions taken by Jubilee after the registration of

the bond to obtain ownership of the tailings will have been effective as

against Cheetah. This is because, as s 1(b) provides, the tailings will

be deemed to have been pledged to Cheetah as effectually as if they

had expressly been pledged and delivered to Cheetah.
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39 The bond itself and the SMMPA must be interpreted in accordance

with the methodology laid down in Natal Joint Municipal Pension Fund

v Endumeni Municipality7 and cases which followed it. Interpretation

of documents is a unitary exercise that requires the consideration of

text, context and purpose. However, on the authority of IKEA Trading

Und Design AG v BOE Bank Ltd,8 for the purpose of determining

whether the tailings have been specially bonded, I must determine

whether the tailings are readily recognisable from the material within

the bond itself, without reference to extrinsic evidence. Although

evidence is admissible to relate to the reality on the ground, evidence

of this nature does not supplement the document. It simply correlates

the description with the property.9

40 “Specify” in the present context means to mention, speak of, or name

something definitely or explicitly; to set down or state categorically or

particularly; to relate in detail. “Recognisable” in context means

capable of being recognised and “recognise” means to know by

means of some distinctive feature; to identify from knowledge of

appearance or character.10

7
 2012 4 SA 593 SCA

8
2005 2 SA 7 SCA

9
IKEA para 11

10
IKEA para 20
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41 The test for determining whether an item is readily recognizable

propounded by counsel for the respondent in IKEA at para 10 was

accepted by the court. Because the rights of third parties are affected

and abridged by a special mortgage bond

The third party must be able to take the document and 

identify the ‘reality on the ground’ by reference to the 

document alone, correlating the description in it and the

property that fits the description.11

42 The measure is concerned, as was the Natal Act12 which, although in

slightly different language, applied to special mortgages of movables

in that province, to 

... render identification as easy as possible with a view to

shutting the door to frauds and reducing controversy to a

minimum.13

43 The location of the dams identified in the images, ie where they are

on the earth, has not been specified in the bond. Is that a problem?

I think not. The essence of movable property is that it is just that: it is

movable. The SMMPA does not contemplate that a debtor could

11
IKEA para 13

12
Notarial Bonds (Natal) Act 18 of 1932; repealed by s 3 of the SMMPA. IKEA para

11.

13
IKEA para 16



Page 21

render a movable item otherwise than readily recognizable by moving

it from the geographical location at which the item was to be found

when it was encumbered. Take the example of the machines

mentioned in IKEA paras 7 and 9. There the insuperable difficulty in

the way of the bondholder was that just by reading and interpreting

the bond itself “there was no way in which one could tell that it was the

particular machine referred to in the bond.”

44 Counsel for the respondents submitted that the tailings were not

rendered readily recognizable because there was no reference to the

tailings themselves in the bond. I disagree. Tailings, to quote from

Jubilee's answering affidavit:14

... can generally be described as the materials left over after

the process of separating the valuable fraction from the

uneconomic fraction of an ore. Tailings can also be described

as consisting of ground rock and processed waste materials

that are generated in a mine processing plant. Mechanical

and chemical processes are used to extract the desired

product from the run of the mine ore and to produce a waste

stream known as tailings.

45 While evidence extrinsic to the bond may not be employed to

determine whether the tailings are readily recognisable, where the

tailings in fact are upon the earth can so be determined. We know that

14
Para 6
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they are in “Tailings Dams” within a “Tailings Storage Facility”. The

third party is able to read from the bond that DCM carried on business

when the bond was executed at a tenth floor plaza in Sandton and at

a farm in Limpopo. The first image in the sequence making up

annexure “A” to the bond shows that the tailings storage facilities are

situated on the ground where DCM carried on business when the

bond was granted. Such a third party would not for a moment think

that the dams and facility referred to were to be found on the tenth

floor of a Sandton plaza. The third party would recognise that the

muddy mixture of ground rock and processed waste materials

identified by the bond were in the dams depicted and that the dams 

and tailings storage facilities were on the identified farm in Limpopo

at which DCM carried on business when the bond was granted. But

in any event, on the authority of IKEA para 11 and Van Wyk v

Rottcher’s Saw Mills (Pty) Ltd 1948 1 SA 983 A at 990, evidence

extrinsic to the bond itself would be admissible to identify the

geographical location of the dams and the materials within them.

46 The same third party would know that a “dam” is in the present

context a barrier preventing the flow of water or of loose solid

materials or a body of water confined by a barrier.15

15
Merriam-Webster Dictionary: https://www.merriam-webster.com/dictionary/dam
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47 IKEA16 makes clear that a description of

... so many 1 lb tins of A make of jam, so many of B make,

so many 5 lb tins of C make biscuits, so many rolls of suiting

material and of dress material and so on, as in a stock list ...

would be an adequate description for present purposes.

48 It was not held to be necessary to refer in the bond to the jams and

the biscuits in their respective tins to render the jams and biscuits, the

contents of the tins where the true value of the hypothecated items

and therefore the true target of the encumbrance reposed, in the

language of the Natal Act, specially described and enumerated

therein. It was enough to refer to their containers. I do not see the

differences in language between the Natal Act and the SMMPA as

being of significance in this context.

49 A third party would know that the bond had been granted not merely

over the tins of jams and biscuits but also over their contents. Just so,

the third party would know that the bond had not been granted merely

over the  dams in the sense of the barriers themselves excluding the

contents of the dams. The third party would know that the bond had

16
Para 16, with reference to Rosenbach & Co (Pty) Ltd v Dalmonte 1964 2 SA 195 N

204G-205A
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been granted over those portions of the dams qua barrier which were

movable and what was stored within the dams. I can see no difference

in principle in the present context between a tin of biscuits and a dam

of tailings.

50 Similarly, a description of items as vehicles, namely “Mercedes Truck’;

‘Forklift’; ‘Uno X 2’; ‘Truck with crane',17 would be insufficient. That is

because “there was no way in which one could tell that it was the

particular machine referred to in the bond.”18 It is obvious that the item

need not be identified with the same precision and complexity as (to

take an absurd example for the purposes of the argument) would be

employed in the sequencing of a genome. That is not the purpose of

the SMMPA. Its purpose, where a generic item is sought to be

bonded, is to identify the

... unique item that is the subject of the pledge and it is not

enough to describe it only with reference to its generic

characteristics. Nor is it sufficient to describe generic items

with reference to the source or date of acquisition, as in this

case, for then they are recognisable not from the description

in the bond but rather from an external source. A member of

the public must be able to establish from the information

lodged at the deeds office whether particular assets of a

17
IKEA para 7

18
IKEA para 9
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debtor have been pledged (whether or not he requires expert

knowledge to do so).19

51 In the same vein, if a debtor wishes to bond his Mercedes vehicle, the

failure to identify each component of the vehicle (eg its wheels,

steering wheel, fuel tank, connecting parts such as screws and rivets

and piping etc) will not defeat a claim to a special hypothecation. As

long as it can be established from the bond itself which Mercedes

vehicle the debtor had designated to be specially hypothecated, the

description will pass SMMPA muster.

52 Finally, on the present subject, the tailings dams and their contents

are not generic items; they are unique. The complexities which arise

when generic items purport to be hypothecated do not even arise in

this case.

53 I therefore find that the bond specially hypothecates the tailings in the

tailings dams on DCM's business premises at Farm Mooihoek 255KT,

Driekop, District Burgersfort, Limpopo.

19
IKEA para 21



Page 26

54 Clause 13 precludes DCM from disposing of the bonded property or

permitting it to be moved from the premises where DCM carries on

business. It is common cause that under the Jubilee sale, DCM has

disposed of the tailings to Jubilee and is cooperating with Jubilee to

have the tailings removed from DCM's business premises. DCM is

therefore in breach of its obligations under clause 13 of the bond. At

this level, it is immaterial whether or not DCM has validly cancelled the

Cheetah sale. DCM does not purport to have cancelled the bond.

55 In these circumstances Cheetah is entitled under clause 17 of the

bond to perfect the bond.

56 In case I am wrong in these conclusions, I shall deal with the issues

which arise if the claim for special hypothecation of the tailings ought

to fail.

57 I have already concluded that before 23 and 24 September 2020,

Jubilee evinced no intention of exercising physical control over the

tailings which remained in the dams after Jubilee took delivery of a

quantity of the tailings by loading them and trucking them away.

However, on 23 and 24 September 2020, Jubilee evinced such an

intention. Jubilee's actions on those days would satisfy the
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requirements for tradition longa manu.20 But for the delivery of the

urgent application, Jubilee would have become the owner of the

tailings as against Cheetah and the existence of Cheetah's general

bond would not have changed the position. That is so because a

general notarial bond without actual possession (which we know

Cheetah does not have under its general bond) does not give the

bondholder a real right effective against third parties. The protection

available under the SMMPA is only available to special bondholders.

58 But a person who takes possession with knowledge of a general

bondholder's right does not enjoy the benefits of ownership against

the general bondholder. I have found that Jubilee did have knowledge

of Cheetah's rights as bondholder.

59 In these circumstances, the rights of the general bondholder trump

those of a person who takes possession of the thing with intention of

becoming the owner. As general bondholder too, Cheetah must

succeed.

60 It follows that Cheetah's prayers directed at perfecting its security and

protecting those rights under the bond must succeed. Cheetah has

put up a draft order in which it asks for relief in this regard and,

20
LAWSA, op cit, para 370
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commendably in my view, recognises that it should only be allowed to

sell the property attached after it has been authorised to do so by this

court.

61 As appears from the draft, Cheetah does not persist in its prayers for

interim relief. This relieves me of the burden of explaining why I think

interim relief in addition to the final relief I have discussed would not

have been appropriate.

62 In the draft, Cheetah asks for leave to enter upon the premises of

Jubilee to search for and attach assets.  It did not ask for this specific

relief in its notice of motion and nothing in the affidavits is directed

towards making a specific case in this regard. But prayer 2 of the

notice of motion as originally framed asks for authorisation to take

possession of DCM's movable property wherever it may be situated.

I shall give effect to this prayer for general access to DCM's movable

property without specifying Jubilee's premises.

63 Costs, including the costs of two counsel in this hotly contended

commercial case with its voluminous record and apparent

complexities must follow the result. Cheetah asks that the costs order

in its favour be on a punitive scale because the respondents initially

resisted the demand that they desist from removing tailings from the
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premises. I do not think that this initial resistance, which came to an

end without the need for a court order on the first day of argument,

justifies a punitive costs order.

64 As this case might go further, I should like to say something about the

record. Because of the way and the haste in which the case

developed, the many contracts and other documents which frame the

legal relationships between the parties are in no order at all in the

record. It would curtail both preparation time and time spent

presenting and considering argument if a chronological core bundle

were developed for counsel and the court, containing all the

documents that are likely to be referred to in argument.

65 I make the following order:

1 The applicant is authorised forthwith to perfect its security

under the Special and General Notarial Covering Bond with

number BN 000013547/2020, a copy of which is attached to

the founding affidavit and marked "FA13" ("the bond"), by:

1.1 entering in and upon the premises in which the first

respondent carries on business; and

1.2 taking into its possession all of the first respondent's

movable property and effects, of whatever nature and
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description, both present and future and corporeal and

incorporeal, wherever such assets may be situated ("the

movable property"); however, not exceeding the value

of R190 million. 

2 The applicant is hereby authorised to retain possession of the

movable property for so long as the first respondent remains

indebted to the applicant and to deal with the movable property

in accordance with the terms of the bond including, after having

obtained the leave of this court pursuant to an application duly

served on the respondents, by selling the movable property in

the manner to be directed by this court, and to reimburse itself

from the proceeds of such sales in all amounts for which the

first respondent is indebted to the applicant.

3 The applicant is directed to account to the first, second and

third respondents for all its dealings with the movable property

pursuant to this order.

4 The Sheriff of this court and his or her deputies are directed

and authorised to take steps and do all things necessary to

ensure the due and proper execution of this order, including

the attaching and taking into possession of the movable

property, and are directed and authorised to deliver possession

of the movable property to the applicant or its agent.
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5 The tailings contained in the tailing dams as depicted on page

2 of annexure A to the bond ("the tailings") are hereby declared

to form part of the "encumbered property" as defined in the

bond and of the movable property that is the subject of the

orders above.

6 The first, second, third and fourth respondents are ordered to

pay the costs of the application, including the costs of two

counsel, jointly and severally, the one paying the other to be

absolved. 

                                       
NB Tuchten

Judge of the High Court
16 November 2020
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Because of the current pandemic, argument in this case was heard by means
of video conferencing technologies. I am the author of this judgment and
prepared it myself. It will be handed down electronically by circulation to the
parties' legal representatives by email and by uploading it to the electronic file
of this matter on the application called CaseLines. The date on which it is
handed down will be the date upon which it is uploaded to CaseLines or any
successor application used for the same purpose.


