
IN THE SUPREME COURT OF APPEAL OF SOUTH AFRICA 

SCA Case No: __ _ 

A Quo Case No: 49700/17 

In the matter between: 

LIMPOPO ECONOMIC DEVELOPMENT AGENCY Applicant 

("LEDA") 

and 

JOHANNES FREDERICK KLOPPER N.O. First Respondent 

CHRISTOPHER RAYMOND REY N.O. Second 

Respondent 

LIEBENBERG DAWID RYK VAN DER MERWE N.O. Third Respondent 

LEBOGANG MPAKATI N.O. Fourth Respondent 

DILOKONG CHROME MINE (PTY) LIMITED Fifth Respondent 

(78/02668/07) 

ASA METALS (PTY) LIMITED (1996/015726/07) Sixth Respondent 



EASTERN ASIA METAL INVESTMENT CO LIMITED Seventh 

("EAMI") Respondent 

MINISTER OF MINERAL RESOURCES Eighth Respondent 

DIRECTOR-GENERAL: DEPARTMENT OF MINERAL Ninth Respondent 

RESOURCES ("DMR") 

REGIONAL MANAGER, LIMPOPO REGION OF DMR Tenth Respondent 

CHEETAH CHROME SOUTH AFRICA (PTY) LIMITED Eleventh 

Respondent 

ELEVENTH RESPONDENT'S ANSWERING AFFIDAVIT 

I, the undersigned, 

HE BAOLIN 

do hereby make oath and say that: 

1. I am the Managing Director of the Eleventh Respondent and I am duly 

authorized to depose to this affidavit on its behalf. 
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2. The facts contained herein fall within my personal knowledge save where 

indicated to the contrary and are to the best of my knowledge and belief both 

true and correct. 

3. Where (as I am constrained to) I make submissions of a legal nature, I do so on 

the advice of the Eleventh Respondent's legal representatives, which I accept 

as correct. I do not waive the privilege attaching to such advice. 

4. For ease of reference I will refer to the Eleventh Respondent as "Cheetah" and 

to the Applicant for leave to appeal as "LEDA". The Fifth Respondent will be 

referred to as "DCM". DCM's parent company, the Sixth Respondent, is referred 

to as "ASA". I will refer to the Eighth to Tenth Respondents as the "State 

Respondents". 

5. The First and Second Respondents will be referred to as "DCM Business 

Rescue Practitioners" or "DCM BRPs". I refer to the Mineral and Petroleum 

Resources Development Act 28 of 2002 as "the MPRDA" and to the Companies 

Act 71 of 2008 as the "the Companies Act". 

6. I have read the founding affidavit deposed to by Dr Matata Mokoele ("Dr 

Mokoele") on behalf of LEDA, in terms of which LEDA seeks to petition this 

Honourable Court and I respond thereto below. Before I respond on an ad 

seriatim basis, I provide a high-level analysis of the petition under the following 

rubrics: 
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6.1. LEDA does not make out a sufficient case for the granting of leave to 

appeal and its criticism of the judgment of the Court a quo is 



unwarranted and misdirected - indeed, there are no prospects that this 

Honourable Court would come to a different conclusion; and 

6.2. LEDA's application for leave to appeal is well out of time, yet the 

application for condonation does not account for each period of delay 

and is generally insufficient. There are no compelling grounds on which it 

could be said that the interests of justice require that condonation should 

be granted. 

No proper basis for leave to appeal 

7. The thrust of LEDA's criticism is that the Court a quo erred in interpreting the 

provisions of clause 17 of the Mining Right and that it ought to have preferred 

LEDA's interpretation. LEDA's interpretation is that DCM, as the holder of the 

Mining Right, is obliged to conclude "an agreement" with LEDA, in terms of 

which DCM is to give LEDA a "stake" in the Mining Right. 

8. That interpretation is unsustainable because the ability to bestow a mining right 

(or a stake in one) can only, in the scheme of the MPRDA, be granted by the 

Minister or his lawful delegate in the prescribed manner. That is precisely the 

point of the judgment. 

9. For all its (unwarranted) criticism of the judgment of the Court a quo, LEDA fails 

to engage with the absurdity of its contention that it has become, or can 

become, a holder of a "stake" in the Mining Right by the simple expedient of 

concluding an agreement to this effect. 

10. Furthermore, LEDA's interpretation is overly strained, inasmuch as clause 17 of 

the Mining Right refers to the Shareholders' Agreement to which DCM is, as a 
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matter of objective fact, not a party. The language of the Mining Right, in the 

circumstances, does not accommodate LEDA's interpretation. 

11. .LEDA's main criticism of the judgment of the Court a quo is, ultimately, that the 

interpretation of clause 17 adopted by the Court means that the Mining Right 

seeks to regulate the relationship between LEDA and its co-shareholder in ASA, 

EAMI; by imposing on them the obligation to conclude an amendment to the 

Shareholders Agreement, which, contends LEDA, would not have the result of 

meeting the objectives of sections 2(d) and (f) of the MPRDA. 

12. This criticism is entirely ill-conceived on two levels: first, the judgment does not 

state that the Mining Right imposes an obligation on LEDA and EAM I to 

conclude an amendment to the ASA Shareholders' Agreement. It says merely 

that this is the only way to make any sense of clause 17 of the Mining Right. 

13. Secondly, LEDA consistently departs from the premise that the "stake" which it 

insists it holds is the pre-requisite for achieving the objectives of section 2(d) 

and (f) of the MPRDA. 

14. As a matter of fact, that is incorrect and contrary to LEDA's own contention (at 

paragraph 36 of its founding affidavit before this Court) that the Mining Right 

was "issued without BEE". 

15. LEDA's "stake" is, in the circumstances, not the channel for achievement of 

empowerment objectives and thus not the channel for fulfilling the objectives in 

sections 2(d) and (f) of the MPRDA. 

16. Moreover, LEDA seeks to avoid the fact that it participated in the bid-out 

process, and lost. Only subsequently to that, did LEDA seek to put the spin on 
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the provisions of clause 17 of the Mining Right, contending that it either 

bestowed upon it a "stake" or the right to conclude an agreement with DCM in 

terms of which such a "stake" would be obtained. 

17. Both propositions are, in the light of the above, unsustainable. It is unsurprising 

therefore that the Court a quo considered LEDA's contentions to be 

"opportunistic" and "clutching at straws" (at para 51 of the judgment). 

Condonation 

18. Cheetah is not in the position to respond to the condonation affidavit on an ad 

seriatim basis, as it has no knowledge of the various allegations contained 

therein, especially those pertaining to the operations of TRG Attorneys, LEDA's 

attorneys of record. However, the sole explanation for in excess of a months' 

delay appears to be the inability of the attorneys to take an instruction as to 

whether or not the judgment should be appealed. In this regard: 
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18.1. Between 24 March 2020 and the beginning of lockdown (on 26 March 

2020) TGR was preparing for the lockdown and "was unable to properly 

advise client and obtain instructions" - which accounts for the first two 

days; 

18.2. On 26 March, the regulations suspending dies were promulgated. They 

were then withdrawn on 31 March, mere 5 days later. 

18.3. There was ample opportunity for the papers to be drawn and filed 

between 31 March and 24 April. There is no explanation why this could 

not be done, save for the oblique references to "permits" required for the 

movement of practitioners. Of course, no movement (and accordingly no 



7 

permit) was in fact required. The deponent to the condonation affidavit 

suggests (at paragraph 16 of that affidavit) that LEDA "was closed during 

this period and only recommended its activities in May 2020". That is 

however incorrect: LEDA's offices were in fact closed only over the short 

period between 26 April and 1 May 2020 (as appears from paragraph 

21 ). 

18.4. The decision (whether to proceed with the application for leave to 

appeal) did not require office or Court attendances. Thus, there is no 

explanation as to why this decision could not be taken between 26 

March and 26 April 2020, when LEDA's offices apparently closed. 

18.5. The affidavit suggests that the matter could only be dealt with once the 

TGR attorneys returned to the office. This is incorrect, as the application 

for leave to appeal involves the existing record and the analysis of the 

judgment. No consultations are required, because no new facts can 

ordinarily be adduced. 

18.6. But even notwithstanding the above, there is an inexplicable lapse 

between 5 May (TGR attorneys' return to the office, according to 

paragraph 20) and 29 May 2020, when the application for leave to 

appeal was finally made. 

18.7. The affidavit could not have taken more than a few days to prepare and 

the copies of the orders (insofar as LEDA seeks to use the fact that they 

were not available as an excuse) were ultimately not obtained in any 

event (as is clear from paragraph 28 of the condonation affidavit). 



19. It is in the circumstances submitted that no proper case for the inactivity 

between 31 March and 24 April 2020 has been made out. Although the country 

was in lockdown, the work of this nature could easily continue without the need 

for movement or consultations which, at worst, could have been done 

telephonically if the matter was as important to LEDA as it claims to be. 

20. The condonation affidavit fails to explain why it would be in the interests of 

justice to grant condonation for the delay. The alleged lack of prejudice to 

Cheetah does not provide any justification. 

21. Most importantly, the question of condonation must be assessed alongside 

LEDA's prospects of success on appeal. Since there is no prospect of this 

Honourable Court accepting LEDA's contentions in respect of clause 17 of the 

Mining Right, condonation ought not to be granted. 

22. Against the above, I turn to answer the affidavit on an ad seriatim basis. 

AD Seriatim 

23. AD Paragraphs 1 to 4 

Save to deny that the averments in Dr Mokoele's affidavit are true and correct, 

these allegations are noted. 

24. AD Paragraph 5 
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I have already dealt with the insufficiency of the condonation application. The 

fact that LEDA's offices were closed for a handful of days (between 26 April and 

1 May 2020) does not explain the fact that the application for leave to appeal 

was launched over a month out of time. The condonation application does not 



explain the delay fully and properly and does not intimate that the interests of 

justice require that condonation be granted. 

25. AD Paragraphs 6 to 10. 

The citation of the parties is admitted. 

26. AD Paragraphs 11 and 12 
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26.1. The citation of Cheetah is correct and is admitted. 

26.2. The remining allegations are denied and are not properly made by 

LEDA. LEDA is aware, or ought to be aware, that Cheetah is an 

empowered entity with a number of shareholders, including the 

Employees Trust and the Community Trust, each of which hold 5% of 

the issued share capital in Cheetah. Further black-owned (empowered) 

entities hold equity in Cheetah such that the empowerment shareholders 

hold no less than 30% of its entire issued share capital. 

26.3. Cheetah is thus fully compliant with the requirements of the MPRDA as 

read with the Mining Charter and it is wrong to characterize Cheetah as 

a "Chinese owned company". It is on this basis that the Minister, the 

Eighth Respondent herein, already approved the transfer of the Mining 

Right to Cheetah in terms of section 11 of the MPRDA. Cheetah's 

empowerment credentials have already been interrogated by the 

relevant State officials and have not been found wanting. 

26.4. The Cheetah shareholders' agreement provides for the appointment of 

directors to its board. All shareholders, including the empowerment 



in the process of being made - Cheetah is not yet in control of the DCM 

business and has not commenced operations, inter alia on account of 

numerous delays and the present COVID-19 situation. 

27. AD Paragraph 12 

27 .1. It is correct that the sale of business agreement has been concluded, 

and that the transfer of DCM's business, which includes DCM's 

converted mining right over certain mineral areas ("the Mining Right"), 

has been approved by the Minister in terms of section 11. 

27.2. The fact that the transfer has been approved by the Minister (and to date 

not set aside, albeit that it has been challenged in terms of section 96 of 

the MPRDA) is wholly destructive of LEDA's argument that the sale of 

DCM's business to Cheetah would be contrary to the provisions of the 

Mining Right or the MPRDA, and for that reason, unlawful. 

28. AD Paragraphs 13 to 15 
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28.1. The contentions of LEDA are noted but it is of course denied that these 

contentions are true or have any valid basis in law. The contention that 

DCM is bound by the agreement to which it is not a party is wrong and 

unsustainable in law, as is the contention that LEDA holds a title interest 

in the mining right as contemplated in section 134(3) of the Companies 

Act. 

28.2. That section, as a matter of fact, does not find any application for the 

simple reason that the "further agreement" to which LEDA makes 

reference (and which is referenced in clause 17 of the Mining Right) was 

n 



never concluded. This is common cause. In the circumstances, on its 

own version, LEDA (which is not party to the Mining Right) has no title 

interest to any portion of the Mining Right. 

28.3. The provisions of clause 17 of the Mining Right are dealt with further 

below. 

29. AD Paragraphs 15 and 16 

29.1. It is admitted that the sale of business agreement will proceed without 

any consent being sought from LEDA, because no such consent is 

required. LEDA is simply unwilling to accept that it is a failed bidder in 

the business rescue bidding process. 

29.2. I deny that the application was made by LEDA "in order to ensure that 

the minerals reserves do not become entirely owned by an off-shore 

company". In light of what I have stated above, it is clear that the transfer 

of DCM's business, including the Mining Right, to Cheetah, will hardly 

result in the minerals resources being "entirely owned by an off-shore 

company". Cheetah is not an off-shore company and the assertion is 

untruthful and self-serving. 

30. AD Paragraphs 17, 18 and 19 
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30.1. To the extent that LEDA here seeks to position itself as "the protector" of 

the mineral resources of the Limpopo province, it is denied that such a 

role has been conferred upon it legislatively, or at all. 

30.2. The abortive application was launched by LEDA solely on account of its 

own self-interest. LEDA is not the entity tasked with ensuring the 
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equitable distribution of mineral resources. This is in the hands of the 

Minister and the apparatus deployed by the Minister in terms of the 

MPRDA. LEDA unlawfully seeks to usurp this role (contrary to the 

legislative dictates) by purportedly protecting the interests of "the people 

of Limpopo". 

30.3. The allegation that more than 90% of chrome is used for stainless steel 

production "including for producers in China and Japan" is wholly 

irrelevant and seemingly inserted solely for atmosphere. The mineral is 

extracted, processed and sold out of South Africa. 

31. AD Paragraphs 20 and 21 

31.1. For all its "longstanding" interest, to Cheetah's knowledge the sole 

attempted venture by LEDA into the chrome market is its shareholding in 

ASA, which is now in business rescue. It is inappropriate for LEDA to 

position itself as an entity holding wide-ranging chrome interests. It does 

not. 

31.2. I have no knowledge about the conclusion of the joint venture agreement 

and cannot comment. The existence of the ASA shareholders' 

agreement is admitted. This has never been of any interest to Cheetah, 

which has throughout dealt with DCM and purchased DCM's business in 

terms of the sale agreement. The shareholding arrangements at the ASA 

level thus always were and remain irrelevant. 

32. AD Paragraph 23 
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This is admitted, save for the fact that Dr Mokoele fails to record that the section 

11 consent for the transfer of the Mining Right to Cheetah has been granted. 

33. AD Paragraph 24 

The contents of the ASA Shareholders' Agreement are admitted. They confirm 

that it was LEDA's obligation to source an appropriate empowerment partner at 

the ASA level. It is common cause that LEDA failed to do so, since 2006. 

34. AD Paragraph 25 

The transformative nature of the MPRDA is admitted. However, to the extent 

that LEDA seeks to position itself as the party administering the MPRDA or the 

allocation of national mineral resources this is of course denied. LEDA is not the 

state, nor is it the custodian of the mineral resources. In the circumstances, the 

relevance of the Constitutional Court's decision quoted herein is unclear. 

35. AD Paragraphs 26 to 29 

To the extent that these paragraphs properly reflect the legislative provisions, 

they are admitted. 

36. AD Paragraphs 30 and 31 
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36.1. It is obviously so that DCM applied for the conversion of the old order 

mining right, as the result of which the Mining Right was granted to it. 

This is an administrative decision that has been in place for over a 

decade. It is not clear what point is now being made with regard to it. 

36.2. Insofar as LEDA suggests that the conversion of the old order mining 

right was improperly granted, then such an allegation has no place in 
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this appeal, as it was not the basis of the relief LEDA sought in the Court 

a quo. 

To the extent that LEDA suggests that the conversion _was based on the 

undertaking that the sole shareholder of DCM, ASA, would ultimately have a 

30% empowerment partner, but that this did not ultimately happen, LEDA 

cannot distance itself from the fact that the ASA Shareholders Agreement 

obliged LEDA to secure the introduction of the empowerment partner - and that 

it failed to do so. This reflection on the conversion of the mining right therefore 

serves only to highlight LEDA's own failure to secure an empowerment partner 

for ASA. 

37. AD Paragraph 32 

I obviously do not have any personal knowledge of these allegations and cannot 

comment on them. However, it does not make sense for LEDA to even consider 

itself as a party whose shareholding would be "equivalent to BEE shareholding". 

If that were so, there would be no reason for obliging LEDA to identify and 

source an empowerment partner. 

38. AD Paragraphs 33 and 34 
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I do not have knowledge of these allegations as Cheetah was obviously not . 

However, I can confirm that this was not the case made out by LEDA in the 

Court a quo. There was no suggestion (nor is there any evidence of this) that 

"rather than" approve the dilution of LEDA's shareholding the mining right was 

converted on the basis of LEDA holding a 40% "stake" in the Mining Right. In 

fact, LEDA never held such a stake and it is obvious that, if it did, it would not 

have to approach the Court a quo for a declaratory order. 
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39. AD Paragraph 35 

Whatever the correct interpretation of clause 17 of the Mining Right may be (if it 

indeed can be sensibly interpreted) it does not grant LEDA any sort of a stake in 

the Mining Right, nor does it entitle LEDA to any other relief sought before the 

Court a quo. 

40. AD Paragraphs 36 to 38 

40.1. I obviously do not have any personal knowledge of the events mentioned 

in these paragraphs. I cannot confirm or deny that they took place. But 

whether they did or did not is wholly irrelevant to the relief LEDA seeks 

in the application. Whatever was "noted" by the shareholders of ASA in 

relation to the conversion of the Mining Right is irrelevant to its 

interpretation. 

40.2. Inasmuch as LEDA admits that the mining right was converted "without 

BEE" (and that this situation - the lack of BEE - has prevailed since the 

conversion to date) it should welcome the fact the Mining Right will now 

be transferred to Cheetah, which has the necessary empowerment 

credentials. The fact is that LEDA is not interested in empowerment, but 

solely in its own self-interest. 

41. AD Paragraph 39 
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41.1. Save to admit that DCM was placed into business rescue and that LEDA 

participated in the bidding process for the sale of the assets of DCM, in 

which Cheetah was ultimately successful and in which LEDA failed, the 

allegations are denied. 



41.2. Having participated in the bidding process, LEDA is not willing to accept 

its outcome and has instead tried to scupper Cheetah's transaction at 

every turn. 

41.3. I deny that the bidding process had anything to do with the interpretation 

of clause 17 of the Mining Right. 

42. AD Paragraph 40 

42.1. The proceedings were launched as the result of LEDA's failure in the 

bidding process, not out of the desire to "properly interpret" clause 17 of 

the Mining Right which, in any event, does not vest LEDA with any 

rights. 

42.2. The declaratory relief sought by LEDA before the Court a quo was 

secondary to the interdict which LEDA sought, to the effect that the 

Mining Right could not be transferred to Cheetah absent the Ministerial 

approval in terms of section 11. Since no party disputed this (and if fact 

the Ministerial approval was one of the conditions precedent in the sale 

agreement) this "relief' was entirely moot since inception. 

43. AD Paragraphs 41 and 42 

This is denied and the record demonstrates that there was never a dispute 

regarding the application of section 11 of the MPRDA. Since inception, this was 

a condition of the sale agreement concluded between Cheetah and the DCM 

BRPs. 

44. AD Paragraph 43 
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It is correct that the Ministerial consent had been granted prior to the hearing of 

the application and that LEDA sought to challenge it in terms of section 96 of the 

MPRDA. 

45. AD Paragraph 44 

It is so that Cheetah did not deliver an answering affidavit - it was not required 

to do so. The remaining allegations are denied. Cheetah's heads of argument 

were delivered for the benefit of the Court and were accepted by the Court. 

Cheetah's counsel made oral submissions. It is not clear from where these 

allegations emanate, but they are incorrect. 

46. AD Paragraphs 45 to 48 

To the extent that these averments properly reflect the contents of the Mining 

Right, they are admitted. 

4 7. AD Paragraph 49 
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47.1. It is denied that the Mining Right recognizes that LEDA has a "stake" in 

the Mining Right. It does not. Instead, the clause speaks of some "new 

agreement" in terms of which LEDA would hold 40% "of stake", without 

an obligation to dilute, and also as a nominee for another party, 

SOMCO. 

47.2. The Mining Right also cannot bind DCM to an agreement to which it is 

not a party. 

47.3. In any event, whatever clause 17 means, it does not mean that the 

Mining Right cannot be subject to a transfer in terms of section 11 of.the 
I 
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MPRDA. The Minister considered whether the Mining Right should be 

transferred to Cheetah and concluded that it should be. It is simply 

incompetent for LEDA in the face of this to contend that that the Minister 

is prohibited from doing so because DCM would then be in breach of its 

"obligations" in terms of the Mining Right. The purpose of clause 17 was 

obviously to ensure the fulfillment of sections 2(d) and (f) of the MPRDA 

and now these objectives will be fulfilled by virtue of the fact that 

Cheetah (as the new holder of the Mining Right) will be empowered. It is 

not necessary to have LEDA's participation, which over the last decade, 

on LEDA's own version, did not enable any empowerment at all. 

48. AD Paragraphs 50 to 52 

48.1. The notion that the reference to "empowering partner" is a reference to 

LEDA is denied and is wholly inconsistent with the earlier contention that 

the mining right was converted "without BEE". 

48.2. The remaining interpretative conclusions are similarly denied. 

49. AD Paragraphs 53 to 57 
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49.1. To the extent that the provisions of the MPRDA are accurately 

reproduced they are admitted, however, there is no support for the 

proposition that the Mining Right was converted on the basis of the 

conclusion of a further agreement by LEDA. What the Mining Right 

states is that the contents of the "arrangement" were taken into 

consideration. Clause 17 does not make the conversion of the Mining 

Right conditional on the conclusion of any such further agreement. 



49.2. The fact that the objectives of section 2(d) and 2(f) are broadly 

comparable with what LEDA contends are its and SOMCO's objectives 

takes the matter nowhere, especially considering the fact that LEDA has 

failed, for over a decade, to promote any form of empowerment at all. 

49.3. The remaining speculative averments are denied as is LEDA's 

misdirected interpretation of clause 17 of the Mining Right. 

50. AD Paragraphs 58 and 59 

50.1. The terms and conditions of the Mining Right have been considered by 

the Minister who has, in turn, approved the transfer of the Mining Right 

to Cheetah. The terms are hardly being ignored. They will no doubt in 

the future be amended so as to reflect the terms of Cheetah's 

shareholders' agreement and the empowerment arrangements 

contained therein. 

50.2. Differently put, however the provisions of clause 17 of the Mining Right 

are interpreted, it certainly does not prevent the Minister from approving 

a transfer of the right from DCM (the sole holder of the right) to another 

party. 

50.3. Importantly, LEDA never sought to compel DCM to conclude any "new 

agreement" nor did it complain to the Minister about this prior to losing 

out to Cheetah in the bidding process. 

51. AD Paragraph 60 
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To the extent that these averments align with the provisions of the ASA 

Shareholders' Agreement, they are admitted. I re-iterate however that neithe 1 r 
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the Minister nor the DG can seek to bind DCM to an agreement to which it is 

self - evidently not a party. 

52. AD Paragraph 61 

This is denied. LEDA has no statutory right and does not even take the trouble 

to explain what it contends this "statutory right" may be. LEDA has rights on 

ASA level and could easily object to the ASA business rescue plan, which 

involved the disposal of DCM's assets. Instead of doing so, it participated in the 

bid-out process, and lost. It now seeks a second bite at the cherry. 

53. AD Paragraph 62 

This is denied, on the basis of what is stated above. As I have stated above, 

LEDA did not take steps to enforce the conclusion of the "new agreement" on 

which it now relies. Instead, it participated in the bid-out process, and lost. 

54. AD Paragraphs 63 to 66 
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These contentions are noted but they are incorrect and denied on the basis of 

what is stated above. Clause 17 of the DCM Mining Right only records that the 

ASA Shareholders Agreement (or the undertaking to conclude some future 

agreement) was taken into consideration for the purposes of compliance with 

the requirements of the MPRDA. It does not make either the enforcement of the 

ASA Shareholders Agreement or the conclusion of the so-called "further 

agreement" a condition of the validity of the DCM Mining Right and there is, 

once again, no factual basis for LEDA's contention that the Mining Right is 

subject to cancellation by the Minister should the further agreement not be 

/,, 
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concluded. LEDA never moved the Minister cancel the Mining Right, instead it 

participated in the bid-out process to purchase it. 

.55. ADf'aragraph 67 

It is denied that any consent from LEDA is required, either in terms of the 

Companies Act or in terms of the Mining Right (to which LEDA is not a party and 

which it cannot seek to enforce, because that is the domain of the Minister). 

56. AD Paragraph 68 

The contentions herein are irrelevant, with respect, in light of the fact that the 

Minister has already consented to the transfer of the Mining Right to Cheetah. In 

any event, LEDA did not approach the Court for an order "enforcing" clause 17 

of the Mining Right, nor could it do so: only the Minister can hold the mining right 

holder to the terms of the Right. LEDA should not confuse its powers for those 

of the Minister. The allegations are, accordingly, denied. 

57. AD Paragraphs 69 and 70 

58. 
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Here LEDA again reveals that it considers itself to be the guardian and 

custodian of the mineral reserves and it seeks to usurp the powers granted 

specifically to the Minister. Far from making out a case for leave to appeal, this 

confirms that LEDA seeks to position itself as the only party who could possibly 

ensure the achievement of the objectives of sections 2(d) and (f) of the MPRDA 

- despite the fact that it has failed to do so for over a decade. 

AD Paragraph 70 



58.1. It is submitted that the judgment of the Court below arrived at the correct 

conclusion and that there are no prospects that this Honourable Court 

would reach _a different conclusion on appeal. The proposition that LEDA 

would divest its shareholding in ASA to a BEE party is not one that was 

"interpreted" by the Court a quo - it is what is stated in clear terms in the 

ASA Shareholders' Agreement, on which LEDA relies. 

58.2. In this regard, the ASA Shareholders Agreement states at clause 5.1 

that "The Group's shareholding structure is to be restructured to cater for 

the introduction of a BEE shareholder at the company level. The 

introduction of the BEE shareholder shall be achieved through the sale 

by LimDev of its shareholding in the company which will result in the 

identified and approved BEE partner holding 30% of the total issued 

share capital of the company. The negotiation and identification of a BEE 

shareholder shall be the exclusive responsibility of LimDev ... ". It was 

common cause in the Court a quo that the references to "LimDev" in the 

ASA Shareholders' Agreement are in fact references to LEDA 

59. AD Paragraphs 71 to 76 

These contentions do not require a response. To the extent necessary I deny 

that they make out a cogent basis for the criticism of the judgment of the Court a 

quo. 

60. AD Paragraph 77 
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60.1. LEDA argued in the Court a quo that it had a stake, alternatively that it 

was entitled to hold a stake in the Mining Right pursuant to some 



agreement yet to be concluded. These are the contentions addressed in 

this portion of the judgment. The Court a quo recognized that a "stake" 

could not be granted by the DG to LEDA in absence of LEDA applying 

for a mining right. Thus, LEDA could not possibly rely on clause 17 as 

evidence of actually having any "stake" in the Mining Right. 

60.2. The Court similarly found that the DG could not "grant" an entitlement to 

a "stake" by the simple expedient of inserting a condition to this effect in 

the Mining Right. There is simply no legislative scope for such grants in 

terms of the MPRDA. Thus, LEDA could not rely on clause 17 as 

evidence of being "entitled to hold a stake" in the future either. 

60.3. In the event, there is no basis for criticism of the judgment. The DG 

cannot "recognise" a non - existing "stake" because, as a delegate of 

the Minister, s/he has no power to do so. 

61. AD Paragraph 78 

LEDA has clearly misread the judgment. The Court simply explained that the 

reference to a "new agreement" in clause 17 of the Mining Right could only refer 

to some new agreement to be concluded between LEDA and its co-shareholder 

on the ASA level. In other words, the Court rejected LEDA's contention that 

DCM should be treated as if it were a party to the Shareholders' Agreement and 

that only the actual parties to the Shareholders Agreement could be expected to 

conclude any further agreement. 

62. AD Paragraph 79 
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The basis of LEDA's criticism of the Court's reasoning is not clear. The Court 

correctly found that the reference to LEDA not having "an obligation to dilute" 

was intended to replace LEDA's existing obligation to dilute, as contained in the 

Shareholders' Agreement. LEDA's contention is that there should be some other 

agreement concluded with DCM in terms of which DCM would give LEDA a 

"stake". But DCM cannot do so - only the Minister can award mining rights, and 

by extension "stakes" in the mining rights. 

63. AD Paragraph 80 

63.1. This paragraph again demonstrates a logical no-sequitur on LEDA's 

part. The Judgment explained that the Mining Right could only refer to 

the parties of the Shareholders Agreement. The fact that it referred to it 

does not mean that the contents of the Mining Right would bind the 

parties to the Shareholders' Agreement (they obviously cannot and that 

is at the root of LEDA's problem). 

63.2. LEDA's contention is objectively unsustainable because it requires DCM 

to conclude an agreement in order to give away a portion of its Mining 

Right. DCM obviously cannot do so, nor can it be obliged by the DG to 

do so. 

64. AD Paragraphs 81 to 83 
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Here LEDA again argues that the contents of the Mining Right cannot bind 

LEDA and EAMI to conclude an amendment to the Shareholders' Agreement. 

That might be so, but the Court a quo never stated that the Mining Right creates 

such an obligation. The Court merely observed that the only way the words in 



the Mining Right can make sense is if they in fact refer to the existing 

Shareholders Agreement and those who are parties to it. Otherwise, they make 

no sense at all. 

65. AD Paragraphs 84 and 85 

65.1. The judgment does not, in any part, suggest that the Mining Right can 

properly place an enforceable obligation on the parties to the 

Shareholders Agreement who have no nexus to the Mining Right. The 

judgment simply sought to make sense of the words in the Mining Right, 

given the context and what was provided in the Shareholders' 

Agreement. Indeed, that interpretation must be preferred over the 

absurdity of treating DCM as if it were a party to the Shareholders' 

Agreement (when it is not) and an "empowerment partner'' (which it is 

not) and undertaking to conclude an agreement for the disposal of a 

"stake" ( or a portion) of the Mining Right, in circumstances where it 

cannot do so. 

65.2. 11 cannot therefore be seriously contended that the object of the MPRDA 

is undermined by this interpretation. That contention is premised on 

LEDA's ludicrous assumption that it is the only party that can fulfill the 

objectives of sections 2(d) and (f) of the MPRDA (despite its abysmal 

failure in this regard for over a decade). 

66. AD Paragraphs 86 to 89 
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LEDA fails to appreciate that, in law, the Holder (being DCM) cannot be "bound" 

by the agreement to which it is not a party. This is a basic principle. The Minister 



and the DG can only do what they are by legislation empowered to do. 

Legislation does not empower the Minister or the DG to make an entity a party 

to a contract. This is a nonsensical proposition and, in the circumstances, 

LEDA's interpretation leads to an absurdity. The judgment, on the other hand, 

does not, and does not suggest that there exists an enforceable obligation on 

the part of the parties to the Shareholders' Agreement to amend it. 

67. AD Paragraph 90 

In this paragraph LEDA seeks to pull itself up by its proverbial bootstraps: it 

says that it "must" transfer the "stake" to SOMCO and in order to do so it must 

first "have a right to that stake". This is a logical not sequitur. The Mining Right 

does not (and cannot) impose any obligation on LEDA. 

68. AD Paragraphs 91 to 93 
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68.1. It is denied in the strongest terms that the judgment results in the "loss of 

the mineral rights to the nation". In any event, the Minister did not 

consider this to be the case when the section 11 transfer to Cheetah was 

approved. This only illustrates LEDA's baseless conviction that it is the 

guardian of mineral resources and the only party able to give effect to 

the empowerment and transformative objectives of the MPRDA. 

68.2. The fact that the matter is of significant importance to LEDA is irrelevant 

- as it is often said, each litigant's matter is important to that litigant. The 

fact is that LEDA thought it had some right in or to the Mining Right 

which it never, as a matter of fact, had. The only thing it had was a 

shareholders' interest in ASA. 



69. AD Paragraph 94 

This is denied. It is trite that the DG and the Minister can only exercise the 

powers legislativ.ely conferred upon them. The point is so well established that it 

brooks no further debate. There is in the circumstances no reason to entertain 

the appeal for the purposes of clarifying the powers of the Minister or the DG. 

70. In the circumstances, Cheetah submits that the appeal does not have any 

prospects of success and that it is not in the interests of justice to entertain the 

application for leave to appeal for any reason. 

71. Cheetah accordingly prays that both the application for condonation and the 

application for leave to appeal be dismissed with costs, including the costs of 

two counsel where two counsel were employed. 

DEPONENT 

Signed and sworn to before me in Johannesburg on this the t 5 +L day of 

2020, the deponent having acknowledged that he knows an 

under tands the contents of this affidavit; has no objection to making the oath and 

considers the oath to be binding on his conscience. 
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