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I, the undersigned, 

MARTHINUS JANSE VAN RENSBURG 

state under oath that: 

1. I am General Counsel: Group Legal of the respondent. 

2. I am authorised by the respondent to represent it in these proceedings and to 

depose to affidavits on its behalf. 

3. The facts in this affidavit are within my personal knowledge unless indicated 

otherwise. To the ~est of my knowledge and belief the facts in this affidfivit are 

correct. 

4. In addition, I have conferred with the relevant ASSA representatives and I have 

access to ABSA's systems and records from which I have acquired the 

necessary knowledge of the relevant facts related to ABSA's relations~ip with 
I I 

the applicants. 

5. I have read the applicants' founding affidavit and I respond thereto further 

below. This answering affidavit has been drawn in urgent circumstances and 

under very tight time constraints. Accordingly, if I do not deal with any 

particular allegation in the founding affidavit, such allegation is denied insofar 

as it is inconsistent with what I state below. 

6. I refer to -

6.1. the first applicant, Premier Fishing and Brands Ltd, as "Premier"; 
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6.2. the second applicant, Premier Fishing SA {Pty) ltd, as "Premier Fishing"; 

6.3. the third applicant, Premfresh Seafoods {Pty) ltd, as "Premfresh"; 

6.4. the fourth applicant, Marine Growers {Pty) Ltd, as "Marine Growers"; 

6.5. the fifth applicant, Talhado Fishing Enterprises {Pty) Ltd, as "Talhado"; 

and 

6.6. the respondent, ASSA Bank Ltd, as "ASSA" or "the Bank". 

OVERVIEW OF ABSA'S ANSWER 

7. The applic
1

ants are all indirect subsidiaries of Sekunjalo lnve~tment Holdings 

(Pty) Ltd ("Sekunjalo") and direct or indirect subsidiaries of African Equity 

Empowerment Investments Ltd ("AEEI"). The group company structure of the 

applicants and their parent companies is as follows. 

I 
7.1. Drllqbal Surve {"Dr Surve") is the founder and executive chairman of 

the Sekunjalo group of companies. 

7.2. Sekunjalo is wholly owned by the Haraas Trust, which is the family trust 

of Dr Surve. 

7.3. AEEI is a majority owned subsidiary of Sekunjalo. 

7.4. Premier is a majority owned subsidiary of AEEI. 

7.5. Premier Fishing is a wholly owned subsidiary of Premier. 

I 
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7.6. Premfresh and Marine Growers are all wholly owned subsidiaries. and 

Talhado is a majority-owned subsidiary, of Premier Fishing. 

8. The fact that the beneficiaries of the Haraas Trust are closely related to Dr 

Surve, and the fact that Dr Surve is a trustee of Haraas Trust, are evident from 

a letter Dr Surve sent to ABSA on 1 June 2018. I attach a copy of the letter as 

annexure "AA1". Fritz Schade, one of ABSA's relationship managers, gave this 

letter to me and informed me of its import. He has deposed to a confirmatory 

affidavit. I attach a copy of his affidavit as annexure "AA2". 

9. The applicants have failed to disclose to this Court the broader group of 

cdmpanies of which they form a part. For ease of referJnce, I will call this group 

"the Sekunjalo Group". 

10. The Sekunjalo Group and Dr Surve have for at least the past two years been 

thi subject of serious allegations of disreputable and urlawful conduct that has 

featured extensively in the public domain. The allegations centre on the 

relationship and transactions between companies in the Sekunjalo Group on 

the one hand, principally AYO Technology Solutions Ltd ("AYO"), and the 

Public Investment Corporation ("PIC") on the other hand, from December 2017 

to date. 

11. All the major news organisations in South Africa have reported on several of 

the Sekunjalo Group companies, covering in particular the A YO-PIC 

relationship, over at least this period. Such reporting has consistently included 

negative and critical allegations of a serious nature. Annexure "AA3" is a table 
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summarising some of the media's negative reporting. The list of newspaper and 

magazine articles cited in annexure "AA3" is only a sample. 

12. A notable exception to this consistent trend of negative reporting is 

Independent Media {Pty) Limited ("Independent Media"), publisher of Cape 

Times, The Star and io/.co.za, among others. Independent Media, through its 

various newspapers and websites, generally only has good things to say about 

the Sekunjalo Group and Dr Surve. As far as I am aware, Independent Media 

and Sekunjalo are "related" companies in terms of section 2 of the Companies 

Act, 71 of 2008. 

J 13. The allegations against the Sekunjalo GroJp are newsworthy and widely 

reported. The allegations have also been the subject of a Commission of 

Enquiry, chaired by the Honourable Mr Justice Lex Mpati, and called into being 

by President Ramaphosa in terms of section 84 of the Constitution 

I 
14. The Mpati Commission has reported the allegations to be well-founded and 

deeply troubling. It has recommended further legal investigation and action 

against the PIC, Sekunjalo, AEEI and several of its subsidiaries, and many 

implicated individuals. The Mpati Commission's report and recommendations 

have generated much further adverse publicity for the Sekunjalo Group, 

including Premier, and the individuals responsible for their management 

{including Dr Surve). 

15. ABSA took note of these serious allegations when they first surfaced. It 

monitored and assessed this publicity carefully since at least the middle of 



2018. It is obliged to monitor bad publicity about its customers under its risk

management obligations. 

16. In August 2020, ABSA took the considered business decision that its continued 

association with customers in the Sekunjalo Group (including all of the 

applicants) posed intolerable reputational, commercial, and legal risks. 

17. ABSA was not the only company that made this decision. Other well-known 

and reputable service providers, such as accountants BOO, law firm Webber 

Wentzel, and corporate sponsor and finance house PSG Capital, also earlier 

publicly terminated their relationships with the Sekunjalo Group. The JSE also 

censured and fined AYO, an AEEI !subsidiary and a company within the 

Sekunjalo Group, for delivering incorrect 2018 financial statements. 

18. In terms of its established policy and settled practice, ABSA decided in August 

2020 to terminate its bank-customer re ationship with all its customers who are 

part of the Sekunjalo Group. 

19. ABSA was legally entitled to do so in terms of the contracts with the applicants. 

ABSA was obliged to do so in terms of the international and domestic law 

regulating its business as a bank, and in terms of its own risk-management 

policies and protocols. 

20. The applicants know that ABSA terminated its bank-customer relationship with 

the Sekunjalo Group, and the reasons therefor. They know this at least 

because of the following reasons: 



20.1. Absa raised its concerns with the AEEI directors beforehand and 

received their input. Many of those directors are also directors of one or 

more of the applicant companies. 

20.2. There are multiple overlapping directorships (in that many of the 

directors of the applicants are also directors of one or more of the other 

subsidiaries (see paragraphs 177 to 182 below)). 

20.3. There are multiple familial relationships and other links between the 

various directors (many directors within the group are family members 

of one another (see paragraphs 177 to 182 below)). In short, board 

members within the Sekunjalo Group of companies are not 

independent. 

21. The applicants have failed to disclose to this Court any of the facts described in 

paragraphs 7 to 20.2 above. These facts are, to the applicants' knowledge, 

relevant and material to the delermination of the issues in this application. They 

will be dealt with in greater detail below. 

22. It 1s crucial to note that ASSA takes no position on the truth of the allegations 

against the Sekunjalo Group. It need not do so. This Court need also not 

consider or decide in this application whether those allegations are true or 

false. 

23. However, it cannot be disputed that the serious allegations were and continue 

to be widely publicised. It also cannot be disputed that the allegations were and 

continue to be given serious consideration and scrutinised by Commissions of 

• I 
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Enquiry, regulatory bodies such as the Financial Sector Conduct Authority, and 

by the Courts. 

24. Whether the applicants and/or their parent companies deserve a bad reputation 

is not something for ABSA to ponder or decide. ABSA must decide what effect 

this will have on its own reputation. If ABSA concludes that the effect is 

potentially harmful (as it has), it must disassociate itself from these entities to 

protect its own interests and that of its stakeholders (including shareholders, 

other customers, employees, etc). That is what ABSA decided to do in this 

case. 

25. In most instances, ASSA was entitled to cancel immediately in terms of its 

contracts. But ASSA gave the applicants an unconditional three-month notice 

period. This was by way of an indulgence, and constituted a more than 

reasonable notice period. ASSA thereafter also offered to give the applicants a 

six month notice periJd on condition that the parties agree they would part 
I 

I 

ways on 26 February 2021. But the applicants firmly rejected this offer, and it 

is no longer in consideration. 

26. Despite this, the applicants now approach this Court on a putatively urgent 

basis in circumstances where: 

26.1. They concede that they can migrate to another bank, though baldly 

complain that ABSA gave them insufficient notice that their relationship 

with ABSA would end. 
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, , 

26.2. They allege that the three month notice period is unreasonable But 

they do not say what steps, if any, they have taken to obtain other 

banking facilities. 

26.3. They baldly allege that their notices of termination have no justification 

and were a bolt from the blue. But they do not disclose: i) their 

relationships with the other companies in the Sekunjalo Group (all of 

whom were given notices of termination); ii) ABSA's discussions and 

interactions with representatives of their parent companies; or iii) the 

fact that many of their directors are also directors of those parent 

companies. 

27. Their notice of motion effectively asks the Court to force ABSA to be indefinitely 

yoked, against ABSA's will and business judgment, to contracts with them. 

That is untenable. 

28. This Court is !obliged by the doctrine of precedent and the Suprejme Court of 

Appeal judgment in Bredenkamp v Standard Bank (among other cases) to 

dismiss this application. The applicants seek precisely what the Supreme Court 

of Appeal categorically disallowed in Bredenkamp: To force a bank to remain in 

a contract with a customer in circumstances where the contract expressly or 

impliedly allows the bank to cancel the contract. 

29. But this case is a classic illustration of why the law, as confirmed in 

Bredenkamp, should obtain: A bank cannot be forced to remain in a contractual 

relationship with a customer where it considers the relationship to pose 

commercial, legal, and reputational risks. That would be inequitable to the Bank ~ 

941) 



and would subvert fundamental principles of law. Bredenkamp is 

indistinguishable on the applicable principles. The law should remain and be 

applied as is. 

30. In Part A of this application, the applicants seek an interim interdict pending the 

determination of Part B. In Part B, they ultimately seek to up-end the well

established law governing contracts between banks and customers. Both parts 

of the application are meritless. 

31. Part A is without merit because the applicants fail to satisfy the requirements 

for an interim interdict. 

I 
31.1. First, the applicants do not have a prima facie right to force the Bank to 

remain contractually bound to them against its will. It is established law 

that there is no right of that sort. On the contrary, ABSA has an express 

right to cancel every contract between itself and thj applicants, which it 

~ has invoked. In any event, as a matter of commo1 law, where no such 

express right of cancellation obtains, it is an implied term of every 

contract between bank and customer - and contracts of an indefinite 

term generally - that both parties may cancel the contract on reasonable 

notice to the other. 

31.2. So the applicants have no right in law to force ASSA to remain 

contractually bound to them. To the extent that the applicants seek to 

source that right directly from the Constitution or from a free-floating 

notion of fairness or good faith, they presuppose that their ultimate 

prayer under Part B - to change the established law - will be granted ~ 
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There are no such rights at present. Their attempt to invoke such alleged 

rights is circular and illogical. 

31.3. Second, the applicants have not demonstrated a reasonable 

apprehension of irreparable harm. The founding affidavit is characterised 

by one-line bald assertions bereft of any substantiating facts, in 

circumstances where the applicants reasonably could and should have 

provided the court with supporting detail. 

31.4. The applicants say they will suffer grave harm if the interdict is not 

granted. They say that they will be "unbanked", that Premier will be de

listed, that Premier Fishing will lose all its fishing licbnses and catching 

quotas, and that hundreds of vulnerable employees will lose their jobs. 

But these claims are not supported by any evidence. 

31.5. Instead of adducing evidence, the applicants ask Tis Court to simply 

lccept the say-so of the deponent to their founding affidavit, the recently 
I I 
appointed CEO, Ms Isaacs. But the mere fact that Ms Isaacs may assert 

irreparable harm does not show that the applicants actually face a 

reasonable apprehension of irreparable harm. It merely shows that Ms 

Isaacs is apparently worried. 

31.6. It is revealing that the applicants omit to adduce basic corroborating 

detail in support of their bald allegations of harm, in circumstances 

where they reasonably could and should have done so. The applicants 

claim, for instance, that they will suffer irreversible and permanent harm 

if they are deprived of credit facilities. But they omit entirely to say how 



much credit they require, whether they have credit lines with lenders 

other than ASSA, and what steps (if any) they have taken to broker new 

lines of credit. 

31. 7. The applicants also claim that it will take "at least 8 months in total to 

successfully transfer all banking services" to a new bank. (See 

paragraph 111 of the founding affidavit). But they fail to explain how they 

reach this bald conclusion. 

31.8. Moreover, if the applicants are genuinely concerned that they will 

become "unbanked", one would have expected them to approach new 

potential banks with alacrity and to broker I or negotiate an expedited 

"onboarding". Yet they adduce no evidence that they have done so; or if 

they have, which banks have they approached, when did they approach 

such banks, what was the outcome of their approach, and what 

documents evidence that. The applicantsj therefore, also have not 

demonstrated that they do not have an altern1tive remedy. They do have 

such a remedy in the form of banking services from one or more of the at 

least 70 other banks currently operating in the country. 

31.9. Moreover, the allegation that the applicants will become "unbanked' is 

far-fetched for at least two reasons. The first is that the applicants fail to 

allege or prove that they only have bank accounts with ASSA. They 

have not disclosed what other banking facilities with other banks, if any, 

they currently have. The second is that the applicants expressly allege 

that they can "transfer' their accounts to other banks. (See paragraph 

111 of the founding affidavit). 



31.10. The applicants say that Premier will become de-listed. Yet they fail to 

provide the Stock Exchange News Service (SENS) announcement 

warning investors of their potential imminent removal from the 

Johannesburg Stock Exchange (JSE). Surely, if the applicants honestly 

and in good faith harboured the view that Premier's de-listing was 

contingent on the outcome of this court case, they would have warned 

stakeholders, the bourse, and investors about this fact. Yet the 

applicants provide no evidence that they have done so. 

31.11. Third, the applicants fail to make out a case that the balance of 

convenience favours the granting of the interdict. The applicants' claim 

I 
to inconvenience is premised entirely on the harm they allege they will 

suffer if the interdict is not granted. Those allegations are without merit 

inter alia for the reasons set out above. 

32. Part B of the application is without merit be9ause: 

I 
32.1. The applicants allege that their contracts with ABSA limit their 

constitutional rights. But these allegations are ill-conceived 

Furthermore, the applicants fail to consider that ABSA also has 

constitutional rights and that the contracts protect these rights. They also 

fail to consider whether the alleged limitation of their rights is reasonable 

and justifiable. 

32.2. The applicants assert that the common law must be developed. Yet they 

ignore or downplay the public-policy considerations on which the 

common law concerning the bank-customer contract is based. Those 
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public-policy considerations have been expressed by the Supreme Court 

of Appeal and endorsed by the Constitutional Court. They include the 

fact that banks and customers are free to negotiate and contract with 

each other, and the fact that a bank may attract severe censure and 

penalty if one of its customers uses the banks' services in the course of 

an irregular or unlawful dealing. 

32.3. In short, the applicants fail to make out a case that the common-law is in 

need of development. While the development of the common law would 

suit them personally, an entire body of established law cannot be 

changed for everyone simply to accommodate the applicants' alleged 

exigencies. 
I 

32.4. The applicants also attack the way in which ABSA enforced its 

contractual rights. But they fail to lay any, let alone a proper, factual 

foundation for their attack. rheir attack is based solely on Ms Isaac's 

uncorroborated opinion that !they will suffer harm if their bank-customer 

relationships with ABSA come to an end 

32.5. Finally, the applicants allege or imply that ABSA unfairly discriminates 

against "a black owned and black managed entity' (see paragraph 75 of 

the founding affidavit). It is regrettable that the applicants descend to this 

level. This allegation of direct or indirect racial discrimination is false and 

offensive. 

33. I elaborate on ABSA's answer to the founding affidavit below. In so doing, I will: 
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33.1. First, address the Bank's contracts with the applicants. 

33.2. Second, discuss relevant aspects of the regulatory framework in which 

the Bank is obliged to conduct its business. 

33.3. Third, set out the factual background to the Bank's decision to terminate 

its contractual relationships with the applicants. 

33.4. Fourth, submit that the applicants' case has no merit and must be 

dismissed. 

33.5. Fifth, respond to the answering affidavit paragraph-by-paragraph to the 

extent necessary. 



THE CONTRACTS 

The contracts were between sophisticated parties 

34. The applicants make much of the alleged "inherent power imbalance between a 

banker and a client'. (See, for instance, paragraph 77 of the founding affidavit). 

They engage in much rhetoric on this topic. But all of their rhetoric is divorced 

from the reality of this case. ASSA is a large bank and the applicants are large 

commercial entities who could, they admit, bank with another bank. There is no 

power imbalance here. In that regard, I point out the following. 

35. In paragraph 111 of the founding affidavit, Ms Isaacs says that the applicants 
I I 

are all "large commercial entities". She is correct. 

36. The applicants are indeed commercially sophisticated large companies with 

financial resources. Premier's securities are publicly traded and listed on the 

JSE. Ms Isaacs bfasts that the "Group has seen tremendous growth ~ver the 

I 
last five years" with gross revenue for 2019 financial year of approximately 

R575 million (founding affidavit, paragraph 20). The other applicant companies 

also ostensibly generate much revenue. 

37. No one forced these large commercial entities to conclude contracts with 

ABSA. There are at least 70 other South African registered banks (and a 

myriad international banks) from which they could choose. 

38. The applicants knew what they were doing when they concluded contracts with 

the Bank. They are not commercially unsophisticated persons with little to no 

understanding of the business of a bank. They are large companies, ostensibly J 
({1 
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generating much revenue, under the management of boards of directors and 

executives, many of whom are qualified chartered accountants and/or hold 

Masters degrees in business administration. They are advised by highly 

qualified in-house legal advisors as well as top corporate law firms. 

39. The applicants obtained rights under their contracts with ABSA. But they had 

no right to force ABSA to remain in a contract with them. Fully aware of this, the 

applicants and ASSA each accepted the other's offer to conclude a binding 

agreement. 

40. The applicants were not bound to contract with ASSA on its terms. They could 

attempt tol negotiate for other terms before they concluded thei~ contracts. They 

did not. In any event, if the negotiations did not work out in their favour, the 

applicants could take their business elsewhere. There is no evidence to 

suggest that they could or can only bank with ASSA and with no other bank 

The very if ea is far-fetched. 

I 
41. ASSA is a reputable bank. The applicants appeared to be good customers. 

Concluding banker-customer contracts seemed mutually beneficial to all parties 

concerned. They concluded contracts at arm's length and on an equal footing. 

In these circumstances, the parties did not have unequal bargaining power. 

ABSA's right to cancel 

42. The contracts did not bind either party in perpetuity. Some of the contracts had 

a fixed term. Many of the contracts had an indefinite term. 

/ I 'l 
' L 
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43. All ABSA's contracts with the applicants had express terms governing ABSA's 

right to cancel the contracts: 

43.1. The Facilities Letter is a contract which regulates most of the 

applicants' accounts and facilities with ASSA. Clause 4 of the Facilities 

Letter allows either party to cancel such accounts or facilities with 

immediate effect on notice to the other. According to the footnote on 

the first page of the Facilities Letter, if a facility is governed by a 

product specific agreement, the latter prevails if it is in conflict with the 

Facilities Letter. Most, but not all, of the applicants' facilities 

accordingly were cancelled in terms of the Facilities Letter. 
I 

43.2. The applicants all have current accounts with ASSA which are not 

regulated by the Facilities Letter. The applicants concluded contracts 

with ASSA when they opened those current accounts. The written parts 

of the contracts include the applications to op~n the accounts. Those 

applications incorporate ABSA's Standard Terms and Conditions for 

Current Accounts ("the Standard Terms"). 

43.3. The Standard Terms entitle ASSA to cancel a current account on 30 

days' notice to the account-holder. When the applicants concluded their 

respective current accounts, the Terms and Conditions -

43.3.1. had the same term; or 

43.3.2. had a term entitling ASSA to cancel a current account on 

reasonable notice to the account-holder. 
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44. If the Court finds that these express terms are invalid or unenforceable (which 

is denied), the common law will regulate ABSA's right to cancel the contracts. 

The common law has a default rule for contracts of an indefinite duration. The 

rule is that an indefinite contract may be cancelled by either party on 

reasonable notice to the other. The default rule is an implied term in any 

contract of an indefinite duration between a bank and its customer. It does not 

apply if the contract expressly or impliedly stipulates otherwise. It does also not 

apply to a fixed-term contract. 

45. Having put the contracts in their proper context, I will discuss ABSA's contracts 

with each applicant in turn. (Whenever I discuss the applicants' current 

I 
accounts, and/or Customer Foreign Currency accounts, and/or money market 

investment accounts, I rely on what I have been told by Ms Letitia Scholtz. Ms 

Scholtz has been employed by ASSA for the past 27 years as Legal Counsel. 

She has personal knowledge and experience of the contractual provisions 

regulating ABSA's accounts. This includes lonsidering and assessing the 

Standard Terms and Conditions referred to above. Ms Scholtz has deposed to 

a confirmatory affidavit, a copy of which is annexed hereto marked "AA4".) 

ABSA's contracts with Premier Fishing 

46. Paragraph 22.1 to 22.8 of the founding affidavit summarises the facilities ASSA 

provides or provided to Premier Fishing. 

47. Those facilities are subject to the Facilities Letter. A copy of Premier Fishing's 

Facilities Letter is attached to the founding affidavit as annexure "FA 7". 



48. Clause 4 of the Facilities Letter gives ASSA and Premier Fishing the right to 

cancel any facility, at any time, immediately, upon written notice to the other. It 

says that both parties may -

"at any time cancel the facilities with immediate effect upon written 

notice to the other." 

49. The following facilities are regulated by product specific agreements, the terms 

of which prevail over the terms of the Facilities Letter in the event of a conflict: 

49.1. Credit cards. 

49.2. Term loan. 

49.3. Revolving credit facility. 

49.4. Commercial Asset Finance Facility - Credit line. 



Current account 

50. Premier Fishing holds a current account with ASSA. The current account is not 

regulated by the Facilities Letter. 

51. Despite a diligent search, ASSA has not been able to locate a copy of Premier 

Fishing's application to open its current account. 

52. However, Ms Scholtz advises me that, for at least the past 15 years, an 

applicant for a current account with ASSA would have to acknowledge and 

agree to the Standard Terms. 

53. This is borne out by Premier Fishind·s application for an additional current 

account on 15 March 2010, a copy of which is attached hereto marked "AAS". 

The application, which is signed by Premier Fishing's authorised 

representatives at the time, records that Premier Fishing -

53.1. "completed and signed Abta•s standard terms and conditions 

applicable to current accounts"; and 

53.2. acknowledged that it "was bound to the said terms and conditions". 

54. Despite a diligent search within the tight time constraints afforded by this urgent 

application, ASSA has been unable to locate a copy of the Standard Terms as 

they were recorded when Premier Fishing opened its current account. 

55. However, the Standard Terms have always -
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55.1. had a term entitling ASSA to cancel the account on 30 days' notice to 

the accountholder; or 

55.2. had a term entitling ASSA to cancel the account on reasonable notice 

to the accountholder. 

56. It follows that ASSA was entitled by the Standard Terms to cancel Premier 

Fishing's current account on 30 days' notice or otherwise reasonable notice. 

57. ASSA cancelled Premier Fishing's current account on 60 days· notice. This is 

apparent from paragraph 7.9 of Premier Fishing's "termination letter", attached 

to the founding affidavit as "FA 10.2". This is more than 30 days' notice and is 
I 

also a reasonable notice period. It follows that ASSA cancelled Premier 

Fishing's current account in accordance with the Standard Terms Premier 

Fishing agreed to when it opened the account. 

Term Loan 

58. A copy of the Term Loan agreement is attached to the founding affidavit 

marked as annexure "FA 8". 

59. The applicants say that clause 10 of the Term Loan gives Premier Fishing a 

right of cancellation which it does not give to ASSA. The applicants apparently 

place much reliance on the Term Loan and on clause 1 0 of the Term Loan in 

particular. 

60. But the applicants' interpretation of the Term Loan is a distraction. The 

important facts concerning the Term Loan are as follows. 

22 



61. The Term Loan is not a contract of an indefinite duration. It is a loan with a 

fixed term. That term ends in March 2021. When the term ends the contract is 

automatically terminated. 

62. Under the Term Loan: 

62.1. ABSA agreed to lend R12,200,000 to Premier Fishing. (See FA 8, 

. Commercial Terms). 

62.2. Premier Fishing agreed to borrow R12,200,000 from ASSA. (See FA 8, 

Commercial Terms). 

62.3. Premier Fishing could draw down from the total loan facility. (See FA 8, 

Standard Terms, clause 6). 

62.4. The final date for drawing down was 1 April 2018. (See FA 8, 

Commercial Terms). 

I 

62.5. Premier Fishi~g had to repay the loan in 60 monthly instalments of 

R203,333.33 from the first month after the first drawdown of the facility 

(See FA 8, Commercial Terms). 

62.6. If Premier Fishing did not draw down the full facility by 1 April 2018, 

"any undrawn portion of the Facility shall be automatically cancelled 

and the Repayment instalments shall be reduced pro rata". (See FA 8, 

Standard Terms, clause 8). 

63. ABSA did not cancel the Term Loan. This is not in dispute. (See paragraph 

41 .1 of the founding affidavit). 
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64. ASSA decided not to cancel the Term Loan precisely because the Term Loan 

has a fixed term and not an indefinite duration. As the term comes to an end 

imminently, it would have been unnecessary (if not redundant) for ASSA to 

cancel the agreement prematurely and on reasonable notice. 

65. Indeed, ASSA made it clear in its letter to Premier Fishing of 27 August 2020 

(i.e. FA 10.2) that repayment of the Term Loan -

" ... shall be made in accordance with the commercial terms and 

conditions of the agreemenf'. 

66. The fact that ASSA placed the facility into a "restrictive control environmenf' 
I I 

simply means that it would not change or increase the facility, but leave the 

facility to terminate in due course. 

67. The upshot is that Premier Fishing's rights and obligations under the Term 

Loan remain e~tirely the same. I 

68. The Term Loan has no bearing on the relief that the applicants seek. ASSA has 

not "deactivated" or "closed" the Term Loan facility. (Compare paragraph 2.1 to 

2.2 of the notice of motion). It has also not "limited" or "altered" the terms of the 

Term Loan facility. (Compare paragraphs 2.2 to 2.3 of the notice of motion). 

I 

l,t I 
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Credit cards, revolving credit facilities, commercial asset finance facilities and 

guarantee facility 

69. To the extent that there are "product-specific agreements" relating to these 

facilities, copies of the agreements are attached hereto marked as annexures 

"AA6" and "AA7''. 

70. Nothing in these agreements is in conflict with, or detracts from, ABSA's 

general right to cancel facilities in terms of clause 4 of the Facilities Letter. 

71. As is evident from annexure FA 10.2: 

71.1. I ABSA gave Premier Fishing two months' notice of its decision to cancel 

its Primary Lending Facility (paragraph 7.1 of FA 10.2) and Client 

Foreign Currency Account (paragraph 7.2 of FA 10.2). 

72. While ASSA informed Premier Fishing that its Guarantee Faf ility was "cancelled 

immedia,tely', ABSA agreed to maintain the facility vis-a-vis the beneficiaries of 

the guarantee for three months (paragraph 7.3 of FA 10.2). The Guarantee 

Facility is regulated by the Facilities Letter. ABSA has a contractual right to stop 

issuing further guarantees with immediate effect. If there were any existing 

performance guarantees issued to third parties on behalf of Premier Fishing, 

Premier Fishing would have three months within which to make alternative 

arrangements. This is set out in Premier Fishing's notice of termination. 

72.1. ABSA suspended Premier Fishing's Credit Card Facility and Revolving 

Credit Facility immediately, but afforded Premier Fishing 30 days to 

repay its debt to ABSA under these facilities (paragraphs 7.4 to 7.5 of 
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FA 10.2). In other words, ASSA effectively gave Premier Fishing one 

month's notice of its decision to cancel Premier Fishing's credit card 

facilities. 

72.2. ASSA gave Premier Fishing two months' notice of its decision to cancel 

any "facility granted for forward exchange contracts" (paragraph 7.8 of 

FA 10.2). 

73. What is more, ASSA did not cancel the Asset Finance Facility, but placed the 

facility in a "restrictive control environmenf' (paragraph 7.7 of FA 10.2). Like the 

Term Loan, this agreement is not of an indefinite duration but will soon 

terminate automatically. Once Premier Fishing repays ASSA the final 

instalment of R6,383.54, the agreement will come to an end. As such, I repeat 

what I have said about regarding the Term Loan mutatis mutandis. 

ABSA's contracts with Marine Growers 

I 
I 

74. A copy of Marine Growers' Facilities letter is attached hereto as annexure 

"AAS". 

75. Clause 4 of this Facilities Letter is precisely the same as clause 4 of Premier 

Fishing's Facilities Letter. It gives both parties the right to -

"at any time cancel the facilities with immediate effect upon written 

notice to the other." 
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76. ASSA did not conclude any product specific agreements with Marine Growers. 

So, Marine Growers' facilities are regulated by the Facilities Letter. ASSA could 

cancel the facilities immediately in terms of clause 4 of the Facilities Letter. 

77. Marine Growers also has a current account with ASSA. That account is not 

regulated by the Facilities Letter. In respect of Marine Growers' current 

account, I repeat what I said in paragraphs 51 to 56 above mutatis mutandis. 

78. It is evident from ABSA's letter of 27 August 2020 to Marine Growers (i.e. FA 

10.4) that: 

78.1. 

78.2. 

ABSA gave Marine Growers tw°I months' notice of its decision to 

cancel its Client Foreign Currency Account (paragraph 7.1 of FA 10.4). 

ASSA suspended Marine Growers' Credit Card Facility immediately but 

gave it 30 days to repay its debt under the facility to ASSA (paragraph 

7.2 of FA 10.4). In other words, A~SA effectively gave Marine Growers 
I 

one month's notice of its decision tb cancel Marine Grower's credit card 

facility. 

78.3. ABSA gave Marine Growers two months' notice of its decision to 

cancel its current account; advised it to make "alternative banking 

arrangements"; and informed it that, should there be funds left in the 

current account after two months, it would transfer those funds to a 

bank account of Marine Grower's choice. (See paragraph 7.4 of FA 

10.4). 



ABSA's contracts with Talhado 

79. ABSA provides banking facilities to Talhado. These facilities are also regulated 

by the Facilities Letter. A copy of Talhado's Facilities Letter is attached to the 

founding affidavit marked as annexure "FA9". 

80. Clause 4 of this Facilities Letter is precisely the same as clause 4 of the 

Facilities Letters of Premier Fishing and Marine Growers respectively. It gives 

both parties the right to -

"at any time cancel the facilities with immediate effect upon wntten 

notice to the other." 

81. It is apparent on the face of the Talhado Facilities Letter that ABSA provides 

Talhado with a Primary Lending Facility, Financial Guarantees, Forward 

Exchange Contracts, and a Foreign Exchange Settlement Limit facility. 

82. None of these facilities are regulated by "product specific agreements". They 

are all regulated by the Facilities Letter. It follows that ABSA's right to cancel 

the facilities with Talhado is regulated by clause 4 of the Talhado Facilities 

Letter. 

83. Talhado also holds a current account with ASSA. That account is not regulated 

by the Facilities Letter. In respect of Talhado's current account, I repeat what I 

said in paragraphs 51 to 56 above mutatis mutandis. 

84. As is apparent from ABSA's letter of 27 August 2020 to Talhado (i.e. FA 10.5); 



84.1. ABSA gave Talhado two months' notice of its decision to cancel 

Talhado's Primary Lending Facility (paragraph 7.1 of FA 10.5) and 

Client Foreign Currency Account (paragraph 7.2 of FA 10.5). 

84.2. While ABSA informed Talhado that its Guarantee Facility was 

"cancelled immediately", ABSA agreed to maintain the facility vis-a-vis 

the beneficiaries of the guarantee for three months (paragraph 7.3 of 

FA 10.5). The Guarantee Facility is regulated by the Facilities Letter. 

ABSA has a contractual right to stop issuing further guarantees with 

immediate effect. If there were any existing performance guarantees 

issued to third parties on behalf of Talhado, Talhado would have three 
I 

months within which to make alternative arrangements. This is set out 

in Talhado's notice of termination. 

84.3. ABSA gave Talhado two months' notice of its decision to cancel any 

"facility granted t9r forward exchange contracts" (paragraph 7.4 of FA 

10.5). I 

84.4. ABSA gave Talhado two months' notice of its decision to. cancel its 

current account. It advised Talhado to make "alternative banking 

arrangements". It informed Talhado that, should there be funds left in 

the current account after two months, it would transfer those funds to a 

bank account of Marine Grower's choice. (See paragraph 7.5 of FA 

10.5). 
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ABSA's contract with Premfresh 

85. Premfresh holds a current account and a client foreign currency (CFC) account 

with ABSA. The CFC account is a current account that is denominated in a 

foreign currency. 

86. Premfresh applied to open its CFC account on 22 February 2008. A copy of its 

application is attached hereto marked "AA9". 

87. Paragraph 5 of section C records that Premfresh agreed to ABSA's standard 

terms and conditions relating for CFC accounts ("the CFC Standard Terms"). 

88. Despite a diligent ~earch within the tight time constraints afforded by this urgent 

application, ASSA has been unable to locate a copy of the CFC Standard 

Terms as they were recorded when Premfresh opened its CFC account. 

89. However, like the itandard Terms, the CFC Standard Terms have alwlys -

89.1. had a terrh entitling ABSA to cancel the account on 30 days' hotice to 

the accountholder; or 

89.2. had a term entitling ASSA to cancel the account on reasonable notice 

to the accountholder. 

90. It follows that ASSA was entitled to cancel Premfresh's CFC account on 

30 days' notice or on otherwise reasonable notice. 

91. In respect of Premfresh's current account, I repeat what I said in paragraphs 

51 - 57 above mutatis mutandis. 



92. ASSA sent a letter to Premfresh on 27 August 2020 (i.e. FA 10.3). It is 

apparent from this letter that: 

92.1. ABSA gave Premfresh two months' notice of its decision to cancel 

Premfresh's CFC account (paragraph 7.1 of FA 10.3). 

92.2. ABSA gave Premfresh two months' notice of its decision to cancel its 

current account. It advised Premfresh to make "alternative banking 

arrangements". It informed Premfresh that, should there be funds left in 

the current account after two months, it would transfer those funds to a 

bank account of Premfresh's choice. (See paragraph 7.2 of FA 10.3). 

ABSA's contract with Premier 

93. Premier holds a current account and a money market investment account with 

ABSA. In respect of Premier's accounts, I repeat what I said in paragraphs 51 -

57 above mutatis lnutandis. 

94. As is apparent from ABSA's letter of 27 August 2020 to Premier (i.e. FA 10.1 ). 

ABSA-

94.1. gave Premier two months' notice of its decision to cancel Premier's 

accounts; 

94.2. advised Premier to make "alternative banking arrangements"; and 

94.3. informed Premier that, should there be funds left in the accounts after 

two months, it would transfer those funds to a bank account of 

Premier's choice. 
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ABSA's extension of the notice period 

95. On 14 September 2020, ABSA offered to extend the termination date of all the 

applicants' accounts and facilities to 26 February 2021. If the applicants 

accepted the offer, they would have obtained an effective slx months' notice of 

ABSA's decision to end its bank-customer relationship with them. 

96. The applicants rejected the offer. They do not tell the Court why. They say they 

cannot do so because discussion on the issue "occurred on a without prejudice 

basis". (See paragraph 49 of the founding affidavit). 

97. This is a contrivance. While settlement discussions may have been without 
I I 

prejudice, the applicants are still permitted to explain to the Court why they did 

not accept ABSA's offer of a six-month indulgence. They simply omit to do so. 

98. The reason they rejected the offer is obvious. The offer was subject to the 

condition t~at the parties would agree to part ways on 26 Febr~ary 2021. That 

was not Jcceptable to the applicants because they appare
1
ntly want their 

contracts with ABSA to endure indefinitely. ABSA does not want that. Nor 

would any reasonable bank want that. 

99. ABSA again gave the applicants an indulgence on 5 October 2020. It 

voluntarily and unconditionally extended the termination date to 27 November 

2020. 

100. Accordingly, regardless of the notice periods in the respective termination 

letters discussed above, ABSA has in effect given the applicants at least three 
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months' notice of its decision to cancel the applicants' respective accounts and 

facilities with ABSA. 

101. It follows that ABSA has -

101.1. unconditionally given all the applicants an effective notice period of three 

months; and 

101.2. conditionally offered to give all the applicants an effective notice period 

of six months. 

102. The applicants fail to provide any good reason or any evidence that a three 

m9nth or even a (conditional) six month notice period islunreasonable. 

103. ABSA did not have to explain itself to the applicants. But it did. ABSA explained 

to the controllers of the applicants' holding companies what its concerns were, 

before it made any decision. It met with the CFO of(YO and received his 

writing submissions. Thereafter, in each termination le,er, and subsequently in 

correspondence with the applicants' attorney, ASSA communicated that it 

decided to cancel its relationships because its relationships with the applicants 

posed risks that were intolerable to ABSA. After issuing its termination notices, 

ABSA also met with the applicants' representatives and engaged in further 

discussions. 

104. ABSA explains the reasons for its decision more fully in this answering affidavit 

simply for the benefit of the Court. 

Conclusion on ABSA's termination of the contracts 
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105. The parties voluntarily agreed to conclude contracts with each other. 

106. They agreed to give ASSA the express right to immediately cancel the facilities 

and accounts subject to the Facilities Letter. They agreed to give ASSA the 

express right to cancel the other accounts on 30 days' notice or otherwise 

reasonable notice. 

107. ASSA has cancelled the applicant's contract in accordance with its express 

rights to do so. Over and above that, ASSA has given all the applicants an 

effective three month notice period. That is more than generous and, indeed, 

reasonable in the circumstances. ASSA also offered to give the applicants an 

effective six month notice period from the termination notices, on condition that 

the parties agree they would part ways at the end of that sixth month period, on 

26 February 2021. But the applicants rejected this offer. 

1

108. There is no good reason 

I reasonable notice period. 

or evidence to that three months is a 

109. ASSA did not have to have "good cause" to cancel the contracts. None of the 

contracts have such a term. There is also no such implied term. 

11 O. The applicants say that the contracts contained a tacit good-cause term. (See 

paragraphs 57.2 - 57.3 of the founding affidavit). There is nothing in their 

papers to make out a case for the existence of such a tacit term. 

111. In any event, as I will more fully explain below, ABSA certainly had "good 

cause" to cancel the contracts: It protected its rights and interests by ending a 



business relationship that it considered to pose intolerable reputational, 

business and legal risks. 

112. Even though ASSA did not have to tell the applicants why it cancelled the 

contracts, it has done so and continues to do so in this affidavit. 
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THE REGULATORY FRAMEWORK 

Introduction 

113. The applicants do not accept that risk-management was a legitimate rationale 

for ASSA to end its relationship with them. Ms Isaacs says that there "is no 

basis in law or in fact for [ABSA's] conclusions in respect of risk managemenf'. 

(See paragraph 86.4 of the founding affidavit). 

114. The applicants are mistaken. To explain why I will briefly set out the regulatory 

framework in which ASSA conducts its banking business, particularly as it 

pertains to risk-management. 
I 

ABSA's risk-management obligations 

115. ABSA is a registered and licensed bank under the Banks Act, 1990. It is also a 

licensed financial services prlvider in terms of section 8 of the Financial 

Advisory and Intermediary Services Act, 2002. The Bank is operated by ABSA 

Group Ltd, a public financial-services company listed on the Johannesburg 

Stock Exchange. 

116. As a registered bank, ABSA has an unequivocal obligation in terms of South 

African law to implement sound risk management processes, procedures and 

controls to manage financial crime risks. 

117. For instance, regulation 39 of the Regulations Relating to Banks, promulgated 

in terms of section 90 of the Banks Act. specifically requires a bank to consider {, 

lv 
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reputational risk in its management of risk. Regulation 39(3) provides as 

follows: 

"The conduct of the business of a bank entails the on-going 

management of risks, which may arise from the bank's on-balance 

sheet or off-balance sheet activities and which may include, among 

others, the following types of risk: 

(h) detection and prevention of criminal activities 

(n) reputational risk 

(aa) any other risk regarded as material by the bani(. 

118. Regulation 39(4) obliges every bank to have in place comprehensive nsk 

management processes, practices and procedures and board approved 

policies to identify, monitor, appropriately mitigate and report (amongst others), 

the risks listed in Regulation 39(3). 

119. Regulation 36(17)(a)(iv) provides that every bank shall have in place 

comprehensive risk management processes and procedures to prevent the 

bank from being used for money laundering or other unlawful activity. The 

,. 
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SARB is empowered to revoke the Bank's licence for failure to comply with 

Regulation 36. 

120. In addition, the Basel Committee on Banking Supervision's Guidelines on 

Sound Management of risks relating to Money Laundering and Financing of 

Terrorism (2014) states that banks should have "adequate policies and 

processes, including strict customer due diligence (COO) rules to promote high 

ethical and professional standards in the banking sector and prevent the bank 

from being used, intentionally or unintentionally, for criminal activities". 

121. The Financial Intelligence Centre Act 38 of 2001 ("the FIC Act") also stipulates 

that an acco~ntable institution must implement specific controls to combat 

financial crime. As a registered bank, ABSA falls within the definition of an 

accountable institution and must comply with the provisions of section 21 of the 

FIC Act read with Regulation 21 of the FIC Regulations. 

122. The duties un1er Section 21 and Regulation 21 are more fully expl~ined under 

Guidance Note 3A ("the Guidance Note") issued by the Financial Intelligence 

Centre ("FIC") in March 2013. I attach a copy of the Guidance Note 3A as 

annexure "AA10". 

123. The Guidance Note enjoins banks to apply international best practice to 

maintain relevant client details. It requires that accountable institutions should 

apply their client identification and verification procedures to existing clients on 

the basis of materiality and risk. The Guidance Note further requires that banks 

conduct due diligence reviews of such existing relationships at appropriate 

times. 

I I ,1 
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124. A failure by ASSA to adhere to its obligations to implement adequate financial 

crime controls would expose it to regulatory sanctions by the SARB. 

125. Apart from ABSA's obligations in terms of South African legislation, including 

but not limited to, FICA and the Banks' Act, ASSA also has to bear in mind 

international legislation such as the UK's Bribery Act and the USA's Foreign 

Corrupt Activities Act, by virtue of ABSA's transactions and counterparty 

relationships not being limited to South Africa. 

126. ASSA must also adhere to the rules and standards of international regulatory 

bodies. One such body is the Basel Committee on Banking Supervision ("the 

BCBS"), an organ of the Bank for International SettlementJ. The purpose of the 

BCBS is to promote the sound regulation of banks globally. Its 45 members 

include central banks and bank supervisors from 28 jurisdictions, including the 

South African Reserve Bank. 

I 
127. One ~f the BCBS's activities is to set and publish standards, guidelines and 

principles. It is, for instance, well-known for having devised and published 

Basel Ill, a set of standards and measures aimed at reforming the regulation 

and risk-management of banks in the wake of the 2007-2009 financial crisis. 

128. The BCBS has also devised and published General Corporate Governance 

Principles for Banks ("BCBPS Governance Principles"). I attach a copy of this 

document as annexure "AA11 ". There are 13 general principles. Three of 

them concern risk: principle 6 (risk management function); principle 7 (risk 

identification, monitoring and controlling); and principle 8 (risk communication) 

Principle 7 states in relevant part: 
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"Risks should be identified, monitored and controlled on an ongoing 

bank-wide and individual entity basis. The sophistication of the bank's 

risk management and internal control infrastructure should keep pace 

with changes to the bank's risk profile, to the external risk landscape 

and in industry practice. 

112. The bank's risk governance framework should include policies, 

supported by appropriate control procedures and processes, designed 

to ensure that the bank's risk identification, aggregation, mitigation and 

monitoring capabilities are commensurate with the bank's size, 

complexity and risk profile. 

113. Risk identification should encompass all material risks to the bank 

on- and off-balance sheet and on a group-wide, portfolio-wise and 

business-line level. In order to perform effective risk assessments, the 

board and senior management, includin9i the CRO, should, regularly 

and on an ad hoc basis, evaluate the risks faced by the bank and its 

overall risk profile. The risk assessment process should include 

ongoing analysis of existing risks as well as the identification of new or 

emerging risks. Risks should be captured from all organisational units. 

Concentrations associated with material risks should likewise be 

factored into the risk assessment. 

114. Risk identification and measurement should include both 

quantitative and qualitative elements. Risk measurements should also 

include qualitative, bank-wide views of risk relative to the bank' s 

external operating environment. Banks should also consider 

I I 
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evaluate harder-to-quantify risks, such as reputation risk." (See page 

27 of annexure "AA11". 

129. It is clear that the continuous monitoring and management of a bank's risks -

including risk to its reputation - is a key and critical aspect of good corporate 

governance for a bank. 

130. ASSA, as is expected of it by the South African Reserve Bank, seeks to comply 

with international best practices and standards applicable to the banking sector. 

Complying with these practices and standards is critical for the integrity of the 

South African banking sector. These practices and standards require ASSA to 

take steps to prevent ASSA being used for money laundering or other unlawful 

activities. 

131. An example of the material prejudice ASSA will suffer if it does not adhere to 

I international best practices and standards if it doesl not protect its reputation, is 

the following: ASSA has correspondent banking relationships with a number of 

international banks. If it does not adhere to international best practices and 

standards and if it does not protect its reputation, ASSA's ability to secure 

appointments as a correspondent bank will be affected. It may also result in 

international banks not wanting to accept appointments as ASSA's 

correspondent bank. This would be prejudicial not only to the business of 

ASSA, but also to ASSA's clients. 

132. Consequently, it is important for ABSA to be permitted to choose its clients, 

identify the risks that clients expose it to, and determine whether these risks 



justify the termination of relationships with specific clients. That is what ABSA 

did when it decided to terminate its banking relationship with the applicants. 

How ABSA performs its risk-management obligations 

133. The discussion above shows that -

133.1. ABSA conducts its business within a stringent and complex regulatory 

framework; 

133.2. ASSA is obliged under this framework to rigorously conduct risk 

management; and 

133.3. risk management includes the management of ABSA's legal, 

commercial, and reputational risks. 

134. ASSA takes risk-management seriously. Many of its employees 

procedures are dedicated to performing iJs risk-management functions. 
I 

and 

The 

aspects of ABSA's risk-management system that are relevant for this case are 

in summary, as follows. 

135. ABSA manages risk through a range of protocols. 

136. It endeavours to manage 11 principal risks. They include operational risk, legal 

risk, and conduct risk. 

137. Operational risk is the risk of loss due to failures in ABSA's processes, people 

and systems from external events. 
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138. Legal risk is the risk of loss or imposition of penalties, damages or fines from 

the failure of the firm to meet its legal obligations. 

139. Conduct risk is the risk of detriment to customers or ASSA from the 

inappropriate supply of financial services, including instances of wilful or 

negligent misconduct. 

140. Conduct risk includes reputation risk. Reputation risk is the risk of damage to 

the Absa Group brand arising from any association, action, transaction, 

investment or event which is, or is perceived by stakeholders (e.g. customers, 

clients, colleagues, shareholders, regulations, opinion formers) to be 

inappropriate or unethical. 

141. ASSA manages reputation risk because harm to its reputation may lead loss of 

revenue, regulatory or legislative action, loss of existing and potential client 

business, reduced workforce moral! and difficulties in recruiting talent. 

142. One of the ways in which reputation risk can arise is ABSA's association with 

customers that are, according to prevailing social norms or stakeholder 

expectations, controversial. It can also arise from ABSA's association with 

controversial transactions or projects. 

4. 



THE FACTS 

143. I have set out the contractual and regulatory context in which ABSA decided to 

ends its relationship with the applicants. I now address the factual background 

to that decision. 

The AYO-PIC transaction 

144. Much of the negative reporting on the Sekunjalo group of companies concerns 

a business deal one of its subsidiaries, AYO Technology Solutions Ltd, 

concluded with the Public Investment Corporation in December 2017. 

145. The Public Investment Corboration is a state-owned financial services provider 

and asset manager. Its clients include the Government Employees Pension 

Fund. The GEPF is a pension fund administering the pension monies of 

government employees. 

146. The South African government and many hundreds of thousands of South 

Africans have a vested interest in the governance and financial affairs of the 

PIC and the GEPF. 

147. AYO Technology Solutions Ltd is one of the applicants' sibling companies. Like 

the applicants, its immediate holding company is AEEI and its ultimate holding 

company is Sekunjalo. 

148. The PIC is unhappy with the deal it concluded with AYO. In May 2019, the PIC 

and the GEPF sued A YO for R4.29 billion. They instituted their action in the 
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Western Cape Division of the High Court under case number 9141 /19. I attach 

a copy of their combined summons marked "AA 12". 

149. The plaintiffs' summons provides a convenient summary of the alleged facts 

concerning the PIC - AYO deal. The PIC and the GEPF make the following 

allegations in their particulars of claim: 

149.1. AYO Technology Solutions Ltd listed its securities on the Johannesburg 

Stock Exchange on or about 21 December 2017. During December 

2017, AYO undertook a private placement of its securities in anticipation 

of its listing. The private placement entailed the offer of securities to 

specific inv~stors before being offered to the public generally. 

149.2. In its private placement, AYO offered to the Public Investment 

Corporation to subscribe for 99.8 million AYO shares at a price of R43 

per share 01 R4.3 billion in total. I 

149.3. The PIC acbepted the offer on 14 December 2017. On that day lits chief 

executive officer at the time, Mr Daniel Matjila, signed two irrevocable 

subscription applications on its behalf. Under the subscription 

applications, the PIC applied to subscribe for an aggregate 99 782 655 

shares in A YO at R43 per share or R4,290,654, 165.00 in total. A YO 

accepted this application and allotted the shares to the PIC on 18 

December 2017. 

149.4. On 21 December 2017, the PIC paid AYO R499,999,958.00 for 

11,627,906 of the shares it had subscribed for. AYO issued those shares A 
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to the PIC on that date. On 22 December 2017, the PIC paid A YO the 

balance of R3, 790,654,207 for the remaining 88, 154,490 subscribed 

shares, and A YO issued the shares to the PIC on that date. 

149.5. To AYO's knowledge, the PIC acquired the shares for the ultimate 

benefit of the GEPF. 

149.6. AYO, represented by Dr Surve and others, made material 

misrepresentations, and failed to disclose material facts, to the PIC 

before the conclusion of the subscription-of-shares agreement. In 

particular, it grossly overstated its business prospects and the value of 

its shares. (POC para 15.9). 

149.7. The PIC, represented by Dr Matjila, had purported to concluded the 

transaction with AYO without first obtaining the mandatory approval to 

do so by the PIC's Executive Committee. Moreover, thj PIC concluded 

the :transaction even though it had not done a due diligence investigation 

into AYO. (See POC para 33, 41 & 52). 

149.8. Dr Matjila represented to Or Surve that the PIC would subscribe for the 

shares regardless of the PIC's legal obligations and internal 

requirements being met. Dr Surve agreed to this arrangement. (See 

POC para 41-43). 

149.9. In the circumstances, the PIC's purported conclusion of the subscription

for-shares agreement was unauthorised, invalid, and unlawful. (See 

POC para 65). 



150. I do not know whether the PIC and the GEPF's allegations, set out in 

paragraphs 143 to 149.9 above, are true or false. I reiterate and emphasise 

that ABSA does not purport to prove or disprove those allegations. It merely 

seeks to show, as is apparent on the face of the particulars of claim, that the 

PIC and the GEPF have in fact made those allegations against AYO in court 

papers. 

The media reported serious allegations 

151. Sagarmatha Technologies Ltd is another company controlled by Sekunjalo. 

This is apparent from paragraph 9 of the company's consolidated financial 

statements published on its website. I attach a copy of a relevant extract from 

the statements marked "AA13". 

152. Sagarmatha also intended to list its securities on the JSE. It planned to list 

dring April 2018. Like its sibling company AYO, it slught to entice investors 

with a private-placement before the listing. 

153. Sagarmatha failed to comply with the JSE Listing Requirements. The JSE thus 

declined to list the company in "the interest of protecting shareholders". I attach 

a copy of the JSE's statement to that effect, dated 12 April 2018, marked 

"AA14". 

154. At the same time as Sagarmatha's failed bid to list its securities, the media 

started reporting serious allegations concerning the validity and legality of the 

A YO transaction. 
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155. The amaBhungane Centre for Investigative Journalism, an independent non

profit news organisation, appears to have broken the news on the topic. It did 

so when it published the article "Surve's listing ship" on its website on 21 April 

2018.1 attach a copy of the article marked "AA15". 

156. The article stated that A YO had enticed the PIC to participate in its pre-listing 

private placement. It recorded that, through participating in the private 

placement, the PlC had acquired 99.8 million AYO shares at R43 a share. It 

alleged that this share price was exorbitant and that it bore no relationship to 

A YO's true value. It also alleged that AYO's motivation for the private 

placement was in fact a sham designed to enrich AEEI directly and Dr Surve 
I 

indirectly: 

"The main rationalisation for the private placement was for Ayo to 

acquire a 30% stake in the South African arm of British 

Telecommunications for approximate/~ R1-billion. 

But, as we have seen, that was already owned by another Surve 

family-controlled company, AEEI. 

In effect R1-billion in GEPF cash was used to transfer an asset from 

one company controlled by the Surve family, AEEI, to another, Ayo. 

We put it to the PIG: "We are struggling to understand the benefit to the 

GEPF of the way in which [the] transaction was structured, given that 

AEEI itself was listed and the PIG could have accessed these same 
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assets on a significantly cheaper basis via an investment directly in 

AEEI". 

This was because AEEI, which owned the 30% of BT and 80% of Ayo, 

was already trading on the JSE at a much lower price than R43 per 

share. 

For example, on 13 December 2017, shortly before the PIG made its 

decision, AEEI was trading at R5.30 per share. 

The PIG did not respond". 

I 
157. The article also alleged that the PIO had failed to take standard corporate 

governance steps, such as conducting a due diligence, before investing several 

billions Rands in AYO. It alleged that "the influential PIG chief executive" Dr 

Matija was instrumental in ensuring that the PIC concluded the deal with AYO. 

158. The amaBhungane article was followep by many others in subsequent months. 

For instance, in one of its earliest articles on the AYO transaction, published 

online on 30 May 2018, the Business Day newspaper focused mainly on the 

transaction from the PIC's perspective. The article reported in relevant part 

that: 

"The Public Investment Corporation (PIG), which paid R4,3bn to take 

up the (ufl initial public offering of Ayo Technology in December 2017, 

says its board plans to examine the transaction in light of the 

controversy it has stirred. 

I I JI 
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The decision to fund Ayo did not come before the board at the time of 

the decision as it was within the delegated authority of management to 

deliberate on the matter. 

But "negative media reports" had caused some members of the board 

to request that the board investment committee examine the 

transaction at its next meeting, PIG spokesman Deon Botha said on 

Monday. 

Particularly controversial has been the PIG's valuation of Ayo. At the 
I 

end of August 2017, financial statements show that it had total assets 

of R292m and a book value of R67m. For its R4,3bn (a valuation of 

R43 a share) the PIG got 29% of Ayo, implying a valuation of R14,Bbn. 

The public controversy and possible reputational risk of the Ayo 

transaction caused considerable consternation among the PIG board. As 

a result, it is also revisiting management's delegated authority, in 

particular in the case of politically sensitive or controversial investments." 

159. A copy of the Business Day article is attached hereto marked "AA16". 

160. ASSA became aware of the serious and highly critical media coverage of the 

A YO transaction as the allegations were published. 
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161. With the exception of Dr Surve and the PIC, practically all the parties alleged to 

have been involved in wrongdoing during the A YO transaction were ABSA 

customers: A YO and its sibling company Premier Fishing; their parent company 

AEEI; and Dr Matija personally. Given the gravity of the allegations reported 

against these customers in the media, ABSA was understandably concerned 

about the potential impact on its own reputation and legal obligations. 

162. Accordingly, in the exercise of its risk-management powers and duties, the CIB 

Exit and Onboarding started monitoring and considering the risks associated 

with the Sekunjalo group of companies. 

The Mpati Commission 

163. ABSA was not the only party who was concerned by these media reports. 

164. President Ramaphosa appointed a commission of inquiry into allegations of 

I 
impropriety regarding the Public Investment Corporation on 4 October 2018. 

The appointment was published in the Government Gazette on 17 October 

2018, together with the commission's terms of reference. A copy of the 

proclamation is attached hereto marked as annexure "AA17". 

165. The President appointed the commission in terms of section 84(2)(f) of the 

Constitution. He appointed the Honourable Mr Justice Lex Mpati as 

Commissioner, to be assisted by Ms Gill Marcus and Mr Emmanuel Lediga 

The commission came to be known, and we will refer to it, as the Mpati 

Commission 

/J 
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166. It is apparent from the Mpati Commission's terms of reference that the 

President was prompted to form the commission by inter alia the negative 

reporting on the PIC following the A YO transaction: 

" .. . AND WHEREAS there are persistent and continued negative 

reports about alleged improprieties regarding investments by the PIG 

and the conduct of certain former and current office bearers and 

employees of the PIG, as well as about the effective functioning of its 

Board which have given rise to negative perceptions of the PIG; 

AND WHEREAS the veracity of the alleged improprieties must be 

investigated Jroperly and possible corrective measures may be 

required in order to stabilise and restore confidence in the PIG and to 

ensure its sound financial management; 

THEREFORE j Commission of Inquiry is hereby appointed in terms of 

section 84(2)(9 of the Constitution of the Republic of South Africa, 

1996. 

The Commission must enquire into, make findings, report on and make 

recommendations on the following: 

Whether any alleged impropriety regarding investments decisions by 

the PIG in media reports in 2017 and 2018 contravened any legislation, 

PIG policy or contractual obligations ... ". 

167. The Mpati Commission produced a comprehensive report of its enquiry. 

President Ramaphosa published the final report in March 2020. To avoid 
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burdening the papers, I only attach relevant extracts from the final report hereto 

marked "AA18". The full report can be found and accessed on National 

Treasury's website (see: www.justice.qov.za/commissions/pic/docs/PIC

Commission-Report.pdf; accessed on 31 October 2020). 

168. The Mpati Commission confirmed in its report that it enquired into the propriety 

and lawfulness of the Pl C's transaction with AYO, and potential transaction with 

Sagarmatha, following negative media reports about the PIC's engagements 

with these companies. (See page 293 - 294). As part of its enquiry into the 

A YO transaction, the Commission also considered evidence relating to 

Premier, amo1g other Sekunjalo Group companies. (See inter alia 9age 301 ). 

169. According to the Mpati Commission, the evidence before it showed inter alia 

that: 

169.1. Premierl is a subsidiary of AEEI and is part of the Sekunjalo ~roup. 

I 
169.2. AYO approached the PIC to participate in the pre-fisting private 

placement. Represented by Dr Matjila, the PIC subscribed for 99.8 

million shares at an aggregate purchase consideration of R4,3 billion. 

169.3. This purchase consideration was based on a grossly inflated and 

incorrect valuation of AYO. Dr Surve performed an "outright 

manipulation" of the valuation numbers to achieve this inflated valuation. 

Dr Matjila acquiesced to and subsequently defended the inflated and 

manipulated valuation. (See page 316). 
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169.4. The A YO transaction showed "a marked disregard for PIG policy and 

standard operating procedure". Corporate governance was absent or 

poor. The close relationship between Dr Matjila and Dr Surve created 

"top down pressures" which materially contributed to the conclusion of 

the deal. (See page 317). From the PIC's perspective, there is "a 

concentration of risk in one group, the Sekunja/o Group, and one man, 

Dr Surve, with no evaluation of group exposure in any scoping or 

appraisal documentation pertaining to the above four transaction, having 

taken place". (See page 321, paragraph 107). 

169.5. 
1

several transactions in AYO's ABSA account (acco~nt number 407 232 

1896) were possibly irregular and/or unlawful. This included the 

transactions through which the PIC paid the R4,3 billion subscription 

price for AYO shares under the private placement. (See pages 331 -

r36). 

169.6.1rhe Sekunjalo group of companies - including Pre~ier Fishing - were 

remiss in their obligations to repay their debt to the PIC. Nonetheless, 

the PIC continued to loan money and invest in the companies in the sum 

of R1 ,5 billion. (Page 317, paragraph 84). 

169.7. According to Dr Abel Sithole, the GEPF's CEO, the PIC made material 

misrepresentations to the GEPF about the feasibility of the A YO 

transaction. (Page 321, paragraph 103). 

169.8. The companies within the Sekunjalo Group are closely aligned and 

related. Many of the board members of the different companies are 
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related or affiliated to Dr Surve. (The network of relationships is set out 

in a table on pages 322 - 326.) For instance, insofar as it concerns the 

AEEI board of directors: 

- The Executive CEO, Khalid Abdulla, is Dr Surve's brother in law He 

is also the Deputy Chair of Premier and sits on numerous of its 

subsidiaries' boards. 

- A non-executive director, lsmet Amod, is Dr Surve's brother in law. 

He is also a member of, among many others, AYO and Premier's 

board of directors. 

- Mr Amod is Aziza Begum Amod's husband. Mrs Amod is Dr Surve's 

sister. Mrs Amod is a non-executive director of AEEI and a member 

of, among many others, A YO and Premier's board of directors. 

- Mr Ngoako Abel Ramatlhodi, who is wJs a recent cabinet Minister 

I 
and is a long-standing associate of Dr Surve, sits on numerous 

boards in the Sekunjalo Group, including AEEI, AYO and Premier. 

170. After evaluating the evidence, the Mpati Commission concluded that: 

"The Ayo transaction demonstrates the malfeasance of the Sekunjalo 

Group, the impropriety of the process and practice of the PIG as well 

as the gross negligence of both the CEO and CFO." (Paragraph 127, 

page 341 ). 
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171. The Commission recommended, among other things, that regulatory and law

enforcement agencies should assess whether the movement of funds through 

A YO's ASSA bank accounts "was intended to mislead/defraud investors and/or 

regulators". (Paragraph 77, page 36, and paragraph 131.3, page 343). 

ABSA investigated its customers implicated in the Mpati Commission 

172. Towards the end of 2018, ASSA started investigating the ASSA customers 

implicated in the adverse media reports. These customers included Dr Matjila. 

AEEI. A YO, several of AYO's directors, Premier, Premier Fishing, Premfresh, 

Marine Growers, and Talhado. 

173. ASSA found that the negative media allegations relating to AYO and AEEI 

exposed it to reputational risk. The Bank's Corporate and Investment Banking 

division accordingly reviewed its relationship with AYO, AEEI, and the entire 

AEEI Group. 

ABSA considered the risks associated with the Sekunjalo group 

17 4. Principally as a result of the controversy surrounding the A YO transaction, the 

CIB Division started closely monitoring the risks associated with ASSA clients 

that are part of the Sekunjalo group of companies. 

175. The CIB Division engaged with its customers about the negative publicity the 

Sekunjalo goup of companies was attracting. It made it clear that ABSA would 

await the outcome of the Mpati Commission before deciding finally whether it 

would continue or end its relationship with the customers. This is evidenced 1 
1 ' 
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inter a/ia by a letter Fritz Schade sent to the directors of AEEI, on behalf of the 

CIB Division, on 26 July 2019. The letter reads in relevant part: 

"Absa .. .is aware of the negative media reports that started soon after 

the listing of A YO .. .in 2017. Following this we confirm our various 

interactions over the last 18 months with vourself and senior 

management from AYO and the wider AEEI Group ... 

Over the past 18 months the Bank has reviewed the negative media 

reports around AYO and certain of its shareholders. Although the Bank 

view all of the accusations made in the media in a serious light, we 

have discounted most of this on the back of your ongoing feedback and 

explanations to various stakeholders in the Bank. 

Until the PIG/A YO matter is resolved and based on what we can 

ascertain at this point in !time, the Bank's position is to maintain our 

current relationship with ApEI and its subsidiaries. However, we will not 

consider any expansion under our current facilities with the Bank, or 

open new accounts in the Group. We have communicated this to you 

and appreciate your understanding in this regard. 

A specific point of interests for the Bank at this point in time relates to 

the testimonies of certain of A YO's senior staff, as well as senior PIG 

officials, where claims were made that the valuation for A YO was 

grossly overstated ... to prospective shareholders and thus has no merit. 

It was confirmed by yourselves to the Bank that the valuations was 

completed by a JSE approved valuator and accepted by the JSE and 
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your Corporate Sponsors for the listing. In this regard and for the sake 

of clarity, we kindly request that a Board representative of A YO confirm 

to us in writing, the basis for the valuation and how the final value for 

A YO was derived. In addition to the above, we request the relevant 

Board representatives of AEEI and A YO to confirm that there are no 

other investigations underway that are not in the public arena." 

(Underlining added). 

176. The letter was addressed to AEEl's board of directors and to Mr Khalid Abdulla, 

the AEEl's CEO at the time, in particular. 

177. Insofar as AEEl's board\ of directors is concerned, the following must be 

stressed: 

177 .1. According to AEEl's website, a screen shot of which is attached marked 

"AA19" AEEl's board of directors currently consists of the followinq . I 7 

persons: 
1 

177.1.1. Valentine Colleta Dzvova (CEO); 

177.1.2. Jowayne Shadwell van Wyk (CFO); 

177.1.3. Aziza Begum Amod (Chairperson); 

177.1.4. lsmet Amod; 

177 .1 .5. Willem Raubenheimer; and 

177.1.6. Bongikhaya Patrick Qama. 
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177.2. As explained in paragraph 169.8 above, according to the Mpati 

Commission -

177.2.1. lsmet Amod, is Dr Surve's brother in law; and 

177.2.2. Aziza Amod is lsmet Amod's wife and Dr Surve sister. 

177.3. According to the CIPC reports attached to the founding affidavit as "FA 

1" to "FA 5" -

177.3.1. Mrs and Mr Amod are directors of Premier; 

177.3.2. I Mrs Amod is a director of Premier Fishing; 

177.3.3. Ms Dzova (i.e. the current CEO of AEEI) is a director of 

Premier Fishing; 

177.3.4. I Mr van Wyk is a director of Premier Fishing; 

I 
177.3.5. Mrs Amod, Ms Dzova and Mr van Wyk are also directors of 

Premfresh; 

177.3.6. Mrs Amod, Ms Dzova and Mr van Wyk are also directors of 

Marine Growers; 

177.3.7. Dr Surve has been a director of all the applicants except 

Talhado at one time or another. 

178. Insofar as the former CEO of AEEI, Mr Abdulla, is concerned, the following 

must be stressed: 



178.1. According to the Mpati Commission, Mr Abdulla is Dr Surve's brother

in-law. 

178.2. According to the CIPC report attached to the founding affidavit as 

annexure "FA 5", Mr Abdulla is currently a director of Talhado and has 

been a director of that company since 14 May 2018. 

178.3. According to the CIPC report attached to the founding affidavit as 

annexure "FA 1 ", Mr Abdulla was a director of Premier from 1 

December 2008 to 11 March 2020. 

178.4. Apcording to the CIPC report attached to the founping affidavit as 

annexure "FA 2", Mr Abdulla was a director of Premier Fishing from 4 

October 2007 to 29 September 2020. 

178.5. According to the CIPC report attached to the founding affidavit as 

a~nexure "FA 3", Mr Abdulla was a director of PJemfresh from 1 
I 

December 2008 to 29 September 2020. 

178.6. According to the CIPC report attached to the founding affidavit as 

annexure "FA 4", Mr Abdulla was a director of Marine Growers from 5 

March 2008 to 29 September 2020. 

179. It is abundantly clear that there is a web of familial and professional inter

relationships criss-crossing AEEI and its subsidiaries. 

180. The applicants say that they have no idea why ASSA decided to terminate its 

bank-customer relationship with them. Ms Isaacs says, for instance: 
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" .. . ABSA has, at no point prior to taking its decision ever 

communicated its intention in this regard, or indeed, the basis on which 

it had concerns in respect of the Applicants ... 

. . . ABSA has steadfastly refused to disclose any detail to the Applicants 

as to when, how, and on what basis it reached its conclusions in 

respect of risl<'. (Founding affidavit, paragraph 86.1 to 86.2). 

181. But it is plain from what I have said above that: 

181.1. ASSA explained in detail to AEEl's directors and senior management 

from AYO and the wider AEEI Group, why ABSA's I bank-customer 
I 

relationship with AEEI and its subsidiaries posed potentially intolerable 

risks to ABSA. 

181.2. Most of AEEl's directors are also directors of at least one, and in 

seteral cases more than one, of the applicants. 

182. The only reasonable inference to draw is that the applicants know precisely 

what the Bank's rationale is for ending its relationship with the applicants. The 

only reasonable and plausible inference to draw in the circumstances is that the 

applicants' claim of ignorance is deliberately untrue and made in bad faith. 

183. It is evident from "AA20" that Mr Plaatjes also received ABSA's July 2019 

letter to AEEI. Mr Plaatjes was and is A YO's CEO. 
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184. Mr Plaatjes responded to the letter on AYO's behalf on 19 August 2019. A copy 

of his response is attached hereto marked "AA21 ". He alleged, at that stage, 

that: 

184.1. The AYO-PIC transaction was normal and above board. AYO was 

assisted and advised in its listing by well-known and respected entities, 

including sponsors PSG Capital, lawyers Webber Wentzel, and 

auditors BOO. 

184.2. Dr Surve testified at the Mpati Commission. His testimony dealt 

substantively with the media allegations and the PIC transaction. 

184.3. Dr Matjila testified at the Mpati Commission. His testimony has "cast 

serious doubts on the credibility and cogency of the various, unfounded 

allegations levelled against Ayo". 

18~.4. The Mpati Commission has made no finding ag1inst AYO. 

I I 

184.5. The JSE has not taken any "adverse steps" against AYO. 

ABSA decided to end its relationships with the Sekunjalo Group 

185. The Mpati Commission published its final report in March 2020. 

186. In August 2020, after considering the report and deliberating extensively over 

the matter, ABSA decided that its bank-customer relationship with customers in 

the Sekunjalo Group posed intolerable reputational, commercial, and legal risks 

for the Bank. In reaching this conclusion, the committee considered, among 

other things -



186.1. The regulatory framework in which ASSA conducts its business; 

186.2. The protocols ASSA employs to comply with its risk-management 

obligations; 

186.3. The fact that negative publicity concerning the Sekunjalo Group 

continued to proliferate, as evidenced by many articles published by 

major South African news organisations; 

186.4. The extremely serious allegations and recommendations set out in the 

Mpati report - against the entire Sekunjalo Group and Doctors Surve 

and Matjila personally - and the further negative publicity that the Mpati 

report engendered; and 

186.5. The fact that sponsors PSG Capital, lawyers Webber Wentzel, and 

auditors BOO had all terminated their relationships with Sekunjalo 

companies. 

186.6. The fact that the JSE imposed a R6,5 million fine on AYO for making 

material errors in its 2018 unaudited interim results. 

187. ASSA thus resolved to terminate its relationships with AEEI and all of its direct 

and indirect subsidiaries, namely -

187.1. The applicants; 

187.2. AYO; 

187.3. Sekunjalo Health and Medical (Pty) Ltd; 
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187.4. Sekunjalo Properties (Pty) Ltd; 

187.5. Sekunjalo Media Holdings (Pty) Ltd; 

187.6. AEEI Properties (Pty) Ltd; 

187.7. Bioclones (Pty) Ltd; 

187.8. Contronics (Pty) Ltd; 

187.9. Digital Health Africa (Pty) Ltd; 

187.10. Health Systems Technologies (Pty) Ltd; 

I 
187.11. Integrated Bioworks (Pty) Ltd; 

187.12. Kilomix Investments (Pty) Ltd; 

187.13. Magic 828 (Pty) Ltd; 

187.14. Promex Health and Medical (Pty) Ltd; 

187.15. Afrinat (Pty) Ltd; 

187.16. Ribotech (Pty) Ltd; 

187.17. Sekpharma (Pty) Ltd; and 

187.18. Software Tech Holdings. 



188. As the above companies are subsidiaries of AEEI, and as AEEI is a subsidiary 

of Sekunjalo, the companies are all indirect Sekunjalo subsidiaries and part of 

the Sekunjalo Group. 

189. Loot Online (Pty) Ltd is the only direct subsidiary of Sekanjalo that had an 

account with ABSA. Naturally, ABSA also decided to end its bank-customer 

relationship with this company. It also informed Loot Online of its decision on 

27 August 2020. I attach a copy of ABSA's termination letter to Loot Online as 

annexure "AA22". 



THE APPLICANTS' CASE HAS NO MERIT 

190. ASSA terminated its relationship with AEEI and 23 of its subsidiaries. The 

applicants are the only companies from this group that seek to challenge 

ABSA's decision. 

Part A 

191. The applicants seek an interim interdict in part A of their challenge. The 

requirements for an interim interdict are trite. The applicants fail to meet the 

requirements. 

No prima facie right 

192. Nobody has a general common-law right to an indefinite contract with any 

bank. That is what the Supreme Court of Appeal decided in Bredenkamp. 

193. The applicants fail to lshow that they have a right, derived from a contract ~ith 

ASSA, to remain indefinitely in a contractual relationship with ASSA. 

194. The applicants appear to assert that they have such a right under the 

Constitution. But that assumes that the Court agrees with their constitutional 

challenge under Part B. Their assertion is therefore circular and illogical. In 

any event, the applicants' assertion of their constitutional rights is 

misconceived. Further argument in this regard will be addressed to the court 

at the hearing of this matter. 

195. The applicants aver that they have a general right to a reasonable termination 

period. That is incorrect. Clause 4 of each of the Facilities Letters, 
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regulates most of the contracts between ABSA and the applicants, gives both 

parties the right to cancellation with immediate effect. However, ASSA has 

given the applicants a general and reasonable notice period of three months 

as an indulgence and courtesy. 

196. In any event, the applicants fail to demonstrate on the facts what, precisely, a 

"reasonable termination· period is. So, if they have the prima facie right to a 

reasonable notice period in respect of some of their contracts, it is entirely 

unclear under what circumstances they say the right will be met or not. 

ABSA's position, on the other hand, is clear: three months is a reasonable 

notice period in the circumstances. 

No well-founded apprehension of irreparable harm 

197. The applicants fail to adduce evidence with any probative weight that they will 

suffer any harm if the interim interdict is not granted. 

I 
198. Their case is based entirely on the say-so of Ms Isaacs. She makes many 

speculative assertions of impending disaster. But there is simply no 

corroborating fact supporting her opinions that the applicant in fact may suffer 

irreparable harm if the interim interdict is not granted, in circumstances where 

the applicants reasonably could and should have provided such facts to the 

court. 

199. I reiterate what I stated in paragraphs 31.3 - 31.7 above. 
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The Bank stands to suffer more harm 

200. If the interim interdict is granted, the Bank will be yoked to contracts, against 

its will and business judgment, in circumstances where the contracts carry a 

material risk of serious reputational, commercial and legal harm for the Bank 

201. By contrast, the applicants fail to adduce any credible evidence that they will 

be inconvenienced if the interim relief is not granted. They expect the Court to 

just accept Ms Isaacs' sweeping, unsubstantiated and highly questionable 

assertions at face value. The Court should not do so. 

202. I reit~rate what I stated at paragraph 31.11 above. 

Alternative remedy 

203. There is also the matter of what Ms Isaacs does not say. She does not say 

that f BSA is currently the applicants' only bank. She do1s also not deny that 

the applicants could open accounts with other banks. On the contrary, she 

concedes that the applicants can transfer their banking facilities to another 

bank. (Founding affidavit, para 112). In other words, she does not allege that 

the applicants will be positively "unbanked'. She only makes the cryptic 

statement that the "businesses will certainly become unbanked for a period' 

(founding affidavit, para 112), but provides no particularity whatsoever of how 

and why and under what specific circumstances this period will arise. 

204. The applicants would only have no alternative remedy if ASSA were their only 

bank and their only potential bank. They fail to allege or prove that this is the 

case. 



Part B 

205. In Part B of their case, the applicants seek to fundamentally change the law 

on the contractual relationship between a banker and a client. The applicants' 

goal is ambitious. Precisely how they seek to achieve that goal is quite 

unclear. In any event, I am advised that they fail to meet the basic 

requirements to obtain such lofty relief. 

206. There are many philosophical arguments and musings on jurisprudence in the 

applicants' founding affidavit. Such content is, to my understanding, not 

appropriate for an affidavit in motion proceedings. I am advised that the 

purpose of an affidavit is to set out the facts in a Lmple, chronological fashion 

and to outline the basis for the relief sought. 

207. l will therefore not respond to all the many legal and policy arguments which 

the applicants have deemed fit to include in treir founding affidavit. I will 

outline what I understand from ABSA's lawyers to be the major flaws in Part B 

of the application. I will leave the substance of the legal argument to the 

lawyers. 

208. In summary, then: the applicants argue that a term in a contract between 

banker and customer, which gives the bank the right to cancel the contract 

immediately or on reasonable notice, limits many of their constitutional rights 

The applicants thus argue that such a term is unconstitutional. Because such 

a term is unconstitutional, so the argument apparently goes, the common law 

must be developed so that it no longer countenances such a term. 
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209. The first problem with this argument is that it flies in the face of Bredenkamp 

(and the judgments that have followed it). There the Supreme Court of Appeal 

decided that the termination of a bank-customer contract, by a bank, for risk

management reasons, does "not offend any identifiable constitutional value and 

[is] not otherwise contrary to any public policy consideration". (See paragraph 

64 of that judgment). 

210. The second problem with this argument is that it ignores the Banks 

constitutional rights. Many of the Bank's constitutional rights would be limited if 

is forced to remain in a contractual relationship it considers risky and harmful to 

its reputation. It would limit the Bank's right to freedom of choice and its right to 

a protect its reputation, both of which Je part of the constitutional right to 

dignity. It would limit the Bank's right to freedom of trade. It would also limit the 

Bank's right to freedom of association. Far from showing why their 

constitutional rights carry more weight than the Bank's, the applicants ignore 

the fact that the Bank has any constitutionil rights at all. 

I 
211. The third problem with this argument is that the Constitution allows 

fundamental rights to be limited by a law of general application to the extent 

that the limitation is reasonable and justifiable. The common law on the bank

customer contract meets that test. The reasons why it meet that test are set out 

in Bredenkamp, among other sources. 

212. Therefore, the applicants cannot succeed in their quixotic quest to change the 

law fundamentally. 



212.1. They seem to argue, in the alternative, that the way in which ASSA 

cancelled the contracts is contrary to public policy and hence unlawful. 

It suffices to say that the applicants have failed to lay any proper 

foundation for this legal conclusion. To lay such a foundation they 

should have demonstrated, with evidence other than Ms Isaacs' bald 

statements, why a three or six month notice period is unreasonable. 

They have not done so. 

CON DONATION 

213. This affidavit has been prepared within the tight time constraints afforded by the 

this urgent application. The founding pap~rs were issued on Wednesday 21 

October 2020. The notice of motion required the answering affidavit to be filed 

on Wednesday 4 November 2020. That provided ABSA with nine business 

days within which to consider the papers, appoint attorneys and counsel, 

consult, decide to file a notice of oppositiJn, search for and collate a slew of 

documents in relation to each of the applicant s facilities and products, consult 

with a myriad of ASSA employees, draw this answering affidavit and settle 

same. That was an insufficient period of time. 

214. Accordingly, ABSA requested and the applicants' legal representatives agreed 

to ABSA filing its answering affidavit on Friday, 6 November 2020. This in 

effect provided ABSA with an additional clear day. I am advised that in these 

circumstances condonation is not required. However, to the extent that 

condonation is required, ASSA will make such application at the hearing of this 

matter. 
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PARAGRAPH-BY-PARAGRAPH RESPONSE 

215. I will now respond to paragraphs in the founding affidavit to the extent that it is 

necessary for me to do so. 

216. If I do not address any particular paragraph, the content of that paragraph is 

denied insofar as it is inconsistent with what I say in this answering affidavit. 

Ad paragraph 2 

217. I deny Ms Isaac's assessment of the "core issue". 

218. The core i~sue in this case is whether the applicants have Isatisfied the 

requirements for an interim interdict. They have not. 

219. The second important issue is whether the applicants have made out a case 

for fundamentally changing the law on the contract 

customer. Abain, they have not. 

220. I admit the remaining allegations in this paragraph. 

Ad paragraphs 11-16 

between a 

I 
I 

bank and 

221. I admit that this Court has jurisdiction to adjudicate this application. 

Ad paragraphs 17-20 

222. I do not dispute the allegations in these paragraphs. 
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Ad paragraphs 21-34 

223. The allegations in these paragraphs have been dealt with above. 

224. I deny the allegations in these paragraphs to the extent that they are 

inconstant with what I say above. 

Ad paragraphs 35-52 

225. I deny the alleged "impact' of the termination notices. The applicants provide 

no proof to corroborate Ms Isaac's speculative and unsubstantiated 

allegations. 

226. I deny the remainder of the allegations in these paragraphs to the extent that 

they are inconstant with what I say above. 

Ad paragraphs 52-53 

I I 
227. AB~A's position is set out in this affidavit. The legal ba~is for its position will 

be advanced during argument. 

Ad paragraphs 54-55.3 

228. The facts of this case are not precisely the same as Bredenkamp. No two 

cases have the same facts. 

229. But the fundamental principles articulated in Bredenkamp are not 

distinguishable. The ruling in Bredenkamp applies precisely and acutely to 

this case. The decision is that a customer has no right to force a bank to 



remain in a contractual relationship with it, particularly not if the bank finds the 

contract to be potentially harmful to its reputation. 

Ad paragraphs 56-58.5 

230. I deny that the applicant's "position" has any merit in law. 

Ad paragraphs 59-79.3 

231. I deny the legal argument advanced in these paragraphs. I leave further legal 

argument to ABSA's lawyers. 

Aq paragraphs 80-83 

232. It is true that ABSA must conduct its business in terms of inter alia the Bank's 

Act. 

2~3. It is incorrect that ABSA decision to terminate $ contract with a customer is 

I administrative action or that the decision must ~e "procedurally fair'. In any 

event, ABSA's decision in the circumstances set out above was fair. 

Ad paragraphs 85-87 

234. I deny that the Supreme Court of Appeal in Bredenkamp found that a bank 

must act bona fide when deciding to terminate a contract with a customer. 

235. In any event, I deny that ABSA did not take the decision to terminate its 

contracts with the applicants in good faith. 



236. It is revealing that the applicants resort to emotive sloganeering - such as 

saying that ASSA acted in a "high handed and entitled manner' - in the 

absence of substantiating facts and a sound case. 

Ad paragraphs 88-104 

237. I deny that these "challenges" and arguments have any merit in law. 

Ad paragraphs 105-122 

238. For the reasons set out above, I deny that the applicants meet the 

requirements for being granted an interim interdict. 

I 
CONCLUSION 

239. ASSA respectfully asks that the application be dismissed with costs. 

USJANSEVANRENSBURG 

Tti s signed and sworn to atbf\~() N on this ~ day of 

0 ~Lll\t 2020. The deponent acknowledged that he knows and 
I 

understands the contents of this affidavit, that he has no o~ror to taking the 

prescribed oath, that the oath he has taken is binding on h(s c nsdience and that 
I 

the contents of this affidavit are both true and correct. 

Patrick Alan Bracher 
15 Alice Lane 

Sandton 
Comm1ss1oner of Oaths Ex Offi . 

::, . ICIO 
. ' ract1s1ng 1.1.ttorney 
Repubr1(.. 0f South Africa 
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