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1.1. I am an adult female and hold the position of Chief Executive Officer of the 

First to Fourth Applicants (i.e. the Group CEO). I have been working in the 

fishing industry for over 18 years (in various capacities) and assumed my 

cun-ent position as Group CEO in Febrnary 2020. The Applicant companies 

form part of the Premier Fishing and Brands Group. l am duly authorised to 

depose to this affidavit on the Applicants' behalf. 

1.2. The facts contained herein are within my personal knowledge, unless the 

contrary is stated or indicated by the context, and are to the best of my belief 

both trne and correct. 

1.3. Where I make avennents not directly within my knowledge, I do so on the basis 

of infonnation made available to me. l verily believe such information to be true 

and correct. 

l.4. Where I make submissions of a legal nature, l do so on the advice of the 

applicants' legal representatives. 

2. This is an application for urgent interdictory relief pending the detc1mination of ce1tain 

final relief. The core issue in this application is whether the Respondent ("ABSA'') is 

entitled to: (a) take a unilateral decision to close the bank accow.1ts of the Applicants; (b) 

do so on 60 days' notice to the Applicants (subsequently extended to three months); and 

( c) do so in the absence of good cause. 

3. The remainder of this affidavit is structured as follows: 

3.1. First, f describe the parties to this application. 



3.2. Second, [ set out the relief sought in th.is application. 

3 .3. Third, I address the jurisdiction of this Court. 

3.4. Fourth, I set out the background to the Applicant companies. 

3.5. Fifth, t address the banking relationship between the Applicants and ABSA. 

3.6. Sixth, l summarise ABSA's position in respect of the termination of the Group's 

bank accounts. 

3.7. 

3.8. 

3.9. 

3.10. 

3.11. 

Seventh, I explain why this case is distinguishable from the case law that ABSA 

relies on. 

Eighth, I address the unique nature of the banker-client relationship. 

Ninth, I address ABSA's failure to give reasonable notice. 

Tenth, I address ABSA's failure to act bona fide in taking its decisions of 

cancellation in relation to the Applicants. 

Eleventh, I explain why the cancellation clause and/or its enforcement is 

contrary to public policy. 

3. 12. Twelfth, I address the development of the common law. 

3 .13. Thirteenth, 1 address the requirements for interdictory relief. 

3.14. Finally, l address the question of urgency. 
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THE PARTIES 

The Applicants 

4. The First Applicant is PREMIER FISHING AND BRANDS LTD, a public company 

incorporated under the company laws of South Africa with registration number 

1998/018598/06. fts registered address is No. 3 South Ann Road, Victoria & Alfred 

Waterfront, Cape Town, 8001 ("Premier Fishing and Brands"). 

4.1. 

4.2. 

The First Applicant is a level 1 B-BBEE fishing and aquaculture company. Tt is 

the holding company of the Premier Group. 

The First Applicant's CIPC company report is attached marked "FAl". 

5. The Second Applicant is PREMIER FlSHING SA (PTY) LTD, a private company 

with limited liability incorporated under the company laws of South Africa with 

registration number 1952/002671/07. Its registered address is No. 3 South Ann Road, 

Victoria & Alfred Waterfront, Cape Town, 8001 ("Premier Fishing"). 

5.1. Premier Fishing is a subsidiary of Premier Fishing and Brands and also the 

operating entity of the Premier Group. It is the catching and processing business 

unit of the Premier Group. It owns medium to long-term fishing rights in respect 

of various marine life. 

5.2. The Second Applicant's CIPC company report is attached marked "FA2". 

6. The Third Applicant is PREMFRESH SEAFOODS (PTY) LTD, a private company 

with limited liability incorporated under the company laws of South Africa with 
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registration number 2003/022688/07. Its registered address is No. 3 South Arm Road, 

Victoria & Alfred Waterfront, Cape Town, 8001 ("Premfresh"). 

6.1. Premfresh is a 100% owned subsidiary of Premier Fishing and the sales and 

marketing business unit of the Premier Group. It also provides sales and 

marketing services to outside small quota holders. 

6.2. The Third Applicant's CIPC company report is attached marked "FA3". 

7. The fourth Applicant is MARINE GROWERS (PTY) LTD, a private company with 

limited liability incorporated under the company laws of South Africa with registration 

number 199l/002484/07. Its registered address is No. 3 South Alm Road, Victoria & 

Alfred Waterfront, Cape Town, 8001 ("Marine Growers"). 

7 .1. Marine Growers is a 100% owned subsidiary of Premier Fisrung and is the 

aquaculture business unit of the Premier Group. It owns an abalone fann that 

cultivates abalone for the export market. 

7 .2. The Fourth Applicant's CIPC company report is attached marked "FA4". 

8. The Fifth Applicant is TALHADO FISHING ENTERPRISES (PTY) LTD, a private 

company with limited liability incorporated under the company laws of South Africa with 

registration number 1992/005077/07. Its registered address is Store 315, Port Elizabeth 

Harbour, Port Elizabeth, Eastern Cape, 6000 ("Talhado"). 



--. 

8.1. Premier Fishing has a 50.69% shareholding in Talhado, which undertakes 

catching, processing and marketing of squid with both sea and land-based 

freezing facilities. 

8.2. The Fifth Applicant's CIPC company report is attached marked "FAS". 

The Respondent 

9. The Respondent is ABSA BANK LIMITED, a public company incorporated under the 

company laws of South Africa with registration number 1986/004 794/06. lts head office 

is located at the 7th Floor, ABSA Towers West, 15 Troye Street, Johannesburg, but the 

Respondent conducts its business at various branches across South Africa, including in 

Cape Town ("ABSA"). 

NATURE OF RELIEF SOUGHT 

I 0. The application is brought in two paits: 

I 0.1. Part A is an urgent application for an interim interdict, pending the final 

resolution of the relief sought in Part B, for an order: 

10.1.1. interdicting and restraining ABSA from deactivating and/or closing the 

Applicants' banking facilities held with ABSA and/or from tenninating 

the banker-client relationship; 

10.1.2. interdicting and restraining ABSA from unilaterally limiting the manner 

in which the Applicants' banking faci.lities may be operated by the 

Applicants; 
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l 0.1.3. interdicting and restraining ABSA from taking any steps to alter the tenns 

of the banking relationship between ABSA and the Applicants, from the 

terms on which the Applicants were pennitted to operate their banking 

accounts and facilities as they did immediately prior to the notices of 

tennination dated 27 August 2020, subject to ABSA's terms and 

conditions as may be applicable from time to time. 

10.2. Part Bis an application for a final order:-

l 0.2.1. Declaring the tennination clauses in the Applicants' facility agreements 

with ABSA, which pennit the bank the right to tenninate the banker

client relationship immediately alternatively subject only to reasonable 

notice to be unconstitutional and unlawful; and /or 

l 0.2.2. Developing the common law rule implied by law that a banker-client 

relationship may be terminated fo,thwitb subject only to reasonable 

notice to the extent that the Court deems just. 

Alternatively to 10.2.1 and 10.2.2 above 

I 0.2.3. Declaring the enforcement of the aforementioned rights to be unlawful 

and invalid based on the facts of this case. 

I 0.2.4. Setting aside ABSA's termination notices dated 27 August 2020 as 

subsequently amended on 5 October 2020. 
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.JURISDICTION 

11. Section 21 (1) of the Superior Court's Act 10 of2013 ("Superior Court's Act") provides 

inter alia that a Division of the High Court has jurisdiction over all persons residing in 

or being in and in relation to all causes arising within its area of jurisdiction. This includes 

all other matters of which it may according to law take cognisance. 

12. It is well established that the words "causes arising" refer not to causes of action arising 

but to "Legal proceedings duly arising", that is to say, proceedings in which the Court 

has jurisdiction under the coinmon law. 

13. At the heati of this application is ABSA 's abrupt tennination of the long-standing banker

client relationship between the Applicants and ABSA. In so far as the Applicants are 

concerned, the bankjng agreemcot(s) were concluded in Cape Town. 

14. TI1e banking agreements between the Applicant companies and ABSA were all managed 

by ABSA, through its branch office in the Western Cape. 

15. The property over which ABSA has secmity for the monies lent and advanced are in 

Cape Town. The above Honourable Court has jurisdiction to give effect to any of the 

orders sought by the Applicants. 

l6. This Court is therefore the most appropriate and convenient court to determine the 

dispute. On the facts of this case there is more than an adequate connection between the 

issues in dispute and this Court's area of jw·isdiction. 

8 



..... 

BACKGROUND 

17. The Premier Group is one of the largest black-owned and controlled fishing companies 

in South Africa. It is predominantly involved in commercial fishing, fish processing and 

fish marketing. The Group has a local and international footprint with customers in Asia, 

Europe and the USA. Over 900 staff are employed across the Group, 90% of which are 

from impoverished fishing co1nmw1ities and previously disadvantage individuals. 

18. Premier Fishing is the major operating company of the Group. It has a Level I B-BBEE 

rating. It operates in the Western and Eastern Cape provinces of South Africa. Its 

aquaculture operation is based in the Overberg region of the Western Cape. Its operations 

focus on the harvesting, processing, and marketing of fish and fish-related products, 

including rock lobster, octopus, squid, abalone, pelagic, hake, and liquid organic 

fertilizer. 

19. Prem fresh, Marine Grower and Talhado are all subsidiaries of Premier Fishing. Talhado 

was acquired in 2019 and is one of the largest squid-fishing companies in South Africa. 

Marine Growers is undergoing an expansion in terms of which it will create further jobs 

and security in Gansbaai, which is expe1iencing a high rate of job losses due to COVID-

19. 

20. The Group has seen tremendous growU1 over the last 5 years. The Group operates 32 

vessels at a value ofR220 Million. The Group's gross revenue for the 2019 financial year 

was approximately R575 million. Relevant extracts from the Group's 2019 AFS are 

attached marked "FA6". 
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BANKING RELATIONSHIP WITH ABSA 

21. ABSA has provided transactional and related banking facilities to the Group for the past 

15 years. The banking facilities used within the Group are extensive. They range from 

lending facilities, Tenn Loan facilities, and Commercial Asset Finance facilities, all of 

which has enabled the Applicants to access cash for the business to purchase assets such 

as factory equipment, machinery and vehicles. These transactional banking facilities 

have been a core feature of the Group's ability to grow in tenns of its corporate strategy. 

P1·emier Fishing 

22. Premier Fishing is the main operating entity of the Group. ABSA CLmently makes the 

following banking facilities available to Premier Fishing, which facilities are subject to 

the tenns and conditions contained in the facility letter dated 27 April 2019: 

22.1. Primary Lending Facility ZAR 35 000 000 

22.2. Performance Guarantees ZAR 140 000 

22.3. Credit cards* ZAR400 000 

22.4. Term Loan* ZAR 5 083 000 

22.5. Revolving Credit Facility* ZAR 2 000 000 

22.6. Commercial Asset Finance Facility - Credit Line* ZAR 5 800 000 

22.7. Forward Exchange Contracts (Nominal Value) ZAR 8 000 000 



22.8. Foreign Settlement Limit ZAR 17 000 000 

23. The facilities marked with an asterisk are governed by separate product specific 

agreements. To the extent that there is a conflict between the provisions of Premier 

Fishing's facility letter and the provisions of the aforementioned separate agreements, 

the provisions of the separate agreements are to prevail. A copy of Premier Fishing's 

facility letter is attached marked "FAT'. 

24. Clause 4 of Premier Fishing's facility letter, which provides for the term of the facilities, 

provides that:-

"The Borrower and the Bank may at any time cancel the facilities with 
immediate effect upon written notice to the other. Upon such notice being 
given, all outstanding amou11ts owillg to the Bank shall become 
immediately due and payable lo the Bank and tlze Borrower shall repay all 
such outstanding amounts owing to the Bauk. Transactions and 
instruments already utilised under the respective facilities which are subject 
to a specific term or which are not capable of immediate cancellation at the 
time of such notice of cancellation will, however, al the discretion of the 
Bank, be allowed to continue until their scheduled mawrity elate. " 

("termination clause") (Emphasis added) 

25. Clause 5 of Premier Fishing's facility letter, which regulates the tenure of transactions or 

instruments, provides that unless Premier Fishing and ABSA agree othe1wise in writing, 

no transaction entered into or instrument issued thereunder shall have an expi1y or 

maturity date in excess of 360 (three hundred and sixty) days. In this regard:-

25.1. Perfo1mance Guarantees, excluding open-ended guarantees, are subject lo the 

nonnal 3 (three) month cancellation clause and/or a maximwn tenn of 12 

(twelve) months. 
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25.2. Forward Exchange Contracts are restricted to transactions not exceeding 180 

(one hundred and eighty) days and availability of the limit will be subject to the 

potential future exposure, as calculated by ABSA, not exceeding ZAR l 300 000 

(One Million Three Hundred Thousand South African Rand). 

25.3. The Commercial Asset Finance Credit Line Facility will be subject to 

transactions not exceeding: 

25.3.1. 60 (sixty) months for new and used passenger and commercial vehicles, 

trucks and trailer, not older than 5 (five) years, with no deposit; 

25.3.2. 60 (sixty) months for new equjpment and machinery, with no deposit; 

25.3.3. 48 (forty eight) months for used equipment and machinery not older 

than 5 (five) years, with no deposit. 

26. Clause 14 of Premier Fishing's facility letter records the additional te1ms and conditions. 

Fuither "GENERAL TERMS AND CONDITIONS APPLICABLE TO BANKING 

FACILITIES" are set out in Annexure A to the facility letter. All of it is important and 

I ask that the content thereof be read as if it is specifically pleaded. 

27. Premier Fishing is not in possession of all the separate product specific agreements 

relating to its business. To the extent that there is any conflict with the provisions of the 

facility letter, the product specific agreement shall apply. 

28. However, a copy of the ZAR Tenn Loan Facility is attached as "FAS". In te1ms thereof: 
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28.1. The Tenn Loan Facility amount is Rl 2 200 000; 

28.2. The Term Loan Facility's purpose is to finance capital expenditure; 

28.3. The Te1m Loan Facility's final repayment date is 5 years after the date of 

drawdown, which was on or about 1 Ap1il 2016. 

29. Clause l O of the Standard Terms applicable to the Tenn Loan Facility provides that 

Premier Fishing may cancel the whole or any part of the undrawn facility by giving not 

less than 7 days' notice in writing to ABSA. ABSA has no corresponding right. 

Tbc subsicliarics of Premier Fishing 

30. ABSA cu1Tently makes celiain banking facilities available to Premier Fishing's 

subsidiaries. 

31. The Applicants are not in possession of each facility agreement for Premier Fishing's 

subsidiaries. Nor are the Applicants in possession of all the product specific agreements 

relevant thereto. 

32. However, based on Premier Fishing's facility letter, as well as the Talhado facility letter, 

which the Applicants have obtained, the Applicants assume, in the absence of cvi<lence 

to the contrary, that: 

32.1. The facility agreements contain simjlarly worded tcnnination clauses; but 

32.2. The facility agreements, and the rights and obligations therein, are subject lo the 

product specific agreement relevant thereto, if applicable. 
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33. Should the aforesaid agreements be made available by ABSA in due course, the 

Applicants reserve the right to supplement their founding papers to the extent necessary. 

34. A copy ofTalhado's facility letter is attached marked "FA9". 

ABSA'S NOTICES OF TERMINATION 

35. On 27 August 2017, and without any prior communication, each of the Applicants 

received a notice of tennination of "banking relationship and services" ("termination 

notice(s)". Copies of the Applicants' termination notices are attached marked "FAl0.1" 

to "FA10.5". 

36. I should immediately place the impact of the tennination notice(s) in context: 

36.1. Premier Fishing has a R 35 million facility with ABSA. 

36.2. Talhado has a R 45 million facility with ABSA. 

36.3. Given that the fishing business, by its nature, is seasonal, during the off season 

both companies would need to utilize the facility for working capital purposes, 

to keep the business running. 

36.4. Without the facility, both businesses are placed in a dire financial predicnment, 

which predicament ultimately bears on the entire business, i11cluding staff and 

its suppliers. 

37. In so far as Premier Fishing is concerned, the termination notice reads as follows:-

14 

~ 



"2. As you are aware, banks are regulated and have to comply with extensive 
legislation. 

3. In pursuit o[its compliance with applicable legislation and regulation, 
Absa has developed enterprise-wide risk frameworks, which includes 
conduct and reputatioll risk. 

4. In terms of these frameworks, A bsa periodically reviews its business 
models and its client relationships from a risk-based perspective to 
determine, amongst other aspects, whether the relationship and the 
underlying business is within Absa 's set risk limits. 

5. Our review has, regrettably, concluded that the 1·elationship with 
Premier Fishing is uot within our risk Limits and Absa has therefore 
made a decisioti to exit tlze relationship, on notice, as Absa is legally 
entitled to do in accordance with the prevailing terms and conditions 
that govern tfte relationship. 

6. We are therefore giving Premier Fishing notice ofAbsa 's intention to 
terminate the banker - client relations/zip. " 

(Emphasis added.) 

38. The te,mination notices are identical in all material respects. The ostensible reasons 

advanced are generic. 

39. Moreover, allbough ABSA states that it is entitled to exit the relationship "on notice", as 

it is "legally entitled to do in accordance with the prevailing terms and conditions that 

govern the relationship", the precise legal basis for its decision was not specified. 

40. Premier Fishing's te1mination notice proceeded to say that:-

"7. Facilities to be exited:-

7. l Your Primarv Le11di11g Facilitv will be cancelled 011 t/ze day that is 60 
(sixty) days from t/ze date o(t/zis notice. You are required to repay all 
amounts outstanding together with any interest, charges and fees 
accrued but not yet paid in respect of the Facility. within 60 (sixty) 
days from date of this notice. 
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7.2 The facility granted in respect of the Client Foreign Currency (CFC) 
Account will be cancelled on the day that is 60 (sixty) days from the 
date of this notice and any indebtedness to Absa will be repayable 
within 60 (sixty) days of the date of this notice. 

7. 3 The guarantee facilitv provided to you is hereby cancelled 
immediately from the date o[this notice. We shall proceed to give a 
90-day notice of withdrawal to the respective beneficiary/ies. We 
request that you make alternative arrangements in this regard, for 
those arrangements to be in place prior to expiry of this period and 
that you promptly notify us of these arrangements. 

7.4 Your Credit Card facility account will be suspended immediately, the 
suspension taking effect 011 the date of this notice and you are 
required to repav the debit balance on your account, together with 
any interest, charges and fees accrued but not yet debited to your 
account, within 30 (thirty) days of the date of this notice. 

7.5 Your Revolving Credit Facility will be suspended immediatelv. the 
suspension taking effect on the date of this notice and you are 
required to repav the debit balance together with any interest, 
charges and fees accrued but not yet debited to your account, within 
30 (thirty) days offhe date oftlzis notice. 

7.6 Your Term Loan Facility will be placed into a restrictive control 
envirollment immediately from date of this notice, l,owever, 
repayment thereo{shall be made in accordance wit!, the commercial 
terms and conditions of tlze agreement. You are reminded that you 
remain responsible for repayment of your facility in accordance with 
the provisions of the Term Loan Facility Agreement with us. 

7. 7 Your Commercial Asset Finance Facility will be placed into a 
restrictive control environment immediately from date ofthis notice. 
As result of this action, we will not allow any further transactions, 
nor will we advance anv further fullds to you either under this 
account or under a new /11stalme11tSale Agreement. You are further 
reminded that you remain responsible for repayment of your Asset 
Finance Account in accordance with the provision of your Instalment 
Sale Agreement with us. 

7.8 Anv facility granted for forward exchange colttracts will be cancelled 
on the day that is 60 (sixtv) days from the date ofthis notice. You are 
required to repay all amounts outstanding together with any interest, 



charges and fees accrued but not yet paid in respect of the facility, 
within 60 (sixty) days from date of this notice. 

7.9 Your current account will be closed 60 (sixty) days from date oftllis 
notice. You are hereby requested to make alternative banking 
arrangements and withdraw the outstanding credit balance ji-om your 
accounts on or before the closure of your accounts. " 

(Emphasis added.) 

41. Again, the precise contractual basis for ABSA's right to take each these decisions is not 

clear. For example: 

41.1. under paragraph 7.6 of the letter, ABSA has not terminated the Term Loan 

Facility, presumably because it has not tight to do so. As explained above, 

ABSA does not have such a light in the Term Loan Facility, and such agreement 

trumps the tem1s of Premier Fishing's facility letter. If this is con-ect, then it is 

not at all clear how and what contractual basis, if any, ABSA is entitled to place 

a "restrictive control enviro1m1ent" on the facility. Premier Fishing is left in the 

dark; and 

41.2. under paragraph 7.4 of the letter, ABSA has suspended the Credit Card facility 

accow1t immediately, the suspension taking effect on the date of the notice. 

Premier Fishing is required to repay the debit balance on the account within 30 

days. The Credit Card Facility is governed by a separate product specific 

agreement. Its terms have not been specified by ABSA. 

42. The letter concluded by stating that the security provided by Premier Fishing in favour 

of ABSA as security for its own financial obligations or a financial obligation of any 

entity which has a facility with ABSA remains valid and enforceable against Premier 

Fishing until the financial obligations are discharged to ABSA's satisfaction. 
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43. On 7 September 2020, the Applicants' attorneys of record wrote to ABSA. l11e 

Applicants requested an opportunity to meet ABSA with a view to:-

43.1. Understanding ABSA's enterprise-wide risk frameworks pursuant to which it 

decided to terminate the banker - client relationship; and 

43.2. Affording the Applicants an opportunity to make submissions to ABSA in order 

to reconsider its decision. 

(A copy of the 7 September 2020 letter is attached as ''FAtl".) 

44. On 9 September 2020, ABSA responded ("FA12"). It stated that on the authority of 

Bredenkamp and Others v Standard Bank of SA Ltd 2010 (4) SA 468 (SCA) 

("Bredenkamp"), banks are free to contract with whomever they elect to do business 

with and to elect who they are not, or are no longer willing to do business with, subject 

only to giving reasonable notice. And fu1iher, "Absa has exercised this contmctual right 

and has given your clients reasonable notice." (Emphasis added.) 

45. Yet again, the precise legal basis for exiting each agreement was not disclosed. It is not 

clear what "this contractual right" is - i.e. whether each agreement was tenninatcd in 

terms of a termination clause - which in fact does not require notice at all but can be 

terminated immediately - or an implied right in terms of the common law or a specific 

product agreement, such as the Term Loan Facility, where applicable. Prima facie, 

ABSA has conflated these rights. 

46. ABSA however proceeded to state the following: 



·'5.3 Despite not being legally obligated to have a reason, or to provide 
your client with a reason, it was pointed out to your client that it is 
Absa 's view that the relationship between the parties does not meet 
Absa 's risk. management requirements. 

5.4 The notice given to your clients accords with the contractual terms 
as they apply to the relevant products dealt with, in the letter. " 

(Emphasis added) 

47. On 11 September 2020, the Applicants' attorneys of record wrote to ABSA in order to 

request a 6-month extension of the notice period. A copy of the 11 September 2020 letter 

is attached as ''F Al3". 

48. On 14 September 2020, ABSA agreed to extend the termination date to 26 February 

2021. However, the offer was subject to the condition that the Applicants agree that "all 

the account-/zolding entities concerned agree, by accepting the revised notice period, 

that on the revised termination date, the relationships terminate by mutual agreement 

behveen the parties and, as such, the terminations are valid and lawful." A copy of the 

14 September 2020 letter is attached as "FA14". 

49. On 29 September 2020, discussions took place between the Applicants and ABSA, but 

without success. I am not in a position to disclose the content of those discussions given 

that they occurred on a without prejudice basis. 

50. On 5 October 2020, ABSA wrote to the Applicants' attorneys of record ("FA15''). ABSA 

reiterated that in its view the 60-day notice period originally given to the Applicants was 

contractually agreed upon and not wu-easonable. 

51. However, ABSA nevertheless proposed to extend the tennination date to 27 November 

2020 on an ex gralia basis and without any conditions attached. It also advised that the 
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conditional offer of a 6-months' extension to 26 February 2021 remained on the table for 

consideration and acceptance by the Applicants. 

ABSA'S POSIT ON IN RESPECT OF THE TERl\IIN A Tl ON OF PREMIER'S BANK 
ACCOUNTS 

52. I understand from the correspondence with ABSA that its position is as follows: 

52. l. Based on the decision of the SCA in Bredenkamp, ABSA contends that it is 

free to contract with whomever it elects to do business with. 

52.2. ABSA contends fmther that it is free to elect who it is not, or is no longer willing 

to do business with, subject to giving reasonable notice. 

52.3. According to ABSA, it has exercised this contractual right and has given 

Premier Fishing reasonable notice. 

52.4. Despite not being legally obligated to have a reason, or to provide Premier 

Fishing with a reason, it is ABSA 's view that the relationship between the 

parties does not meet ABSA's risk management requirements. 

53. I respectfully aver that ABSA has failed to appreciate the stark differences between the 

Bredenkamp matter and the present matter. I address this issue in the section that 

follows. 
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THIS CASE IS DISTINGUISHABLE FROM BREDENKAMP 

The Brcdcnkamp decision 

54. In Bredenkamp, the bank sought to justify its right to terminate its relationship on two 

grounds. The first was that it had the 1ight in terms of an express tenn of its contracts to 

close the accounts with reasonable notice. The second was an implied term with the same 

effect, namely that an indefinite contractual relationship may be te1minated with 

reasonable notice. 

55. lam advised that Bredenkamp is entirely distinguishable from the present matter for the 

following reasons: 

55.1. First, unlike the present matter, Bredenkamp did not pursue its arguments in 

respect of the development of the common law. For reasons more fully set out 

below, the Applicants argue for the development of the common law. 

55.2. Second, in Bredenkamp, the SCA found that the appellants' argument was self

destructive given that the appellants had accepted that in terms of the valid 

agreement the bank was entitled to terminate without any cause, yet, the 

appellants asked for an order that the bank may only tcnninatc on good cause. 

This, the SCA held, would require a tacit tenn or the development of ~he 

common law, both of which the appellants' eschewed. In the present instance, 

the Applicants attack a bank's right to letminate without good cause for the 

reasons advanced more fully below. 



55.3. Third, in Bredcnkamp the SCA held that the fact that the appellants as business 

entities are entitled to banking facilities may be a commercial consideration, 

but, according to the SCA, it is difficult to see how someone can insist on 

opening a banking account with a particular bank and, ifthere is an account, to 

insist that the relationship should endure against the wi!L bona fide-formed, of 

the bank. In the present instance, the Applicants contend inter alia that on the 

facts of this matter, ABSA has not exercised a bona fide decision regarding each 

of the Applicants. 

The applicant's position in this case 

56. I am advised that the position in law is as follows: 

56.1. The first question is whether the termination clause itself is unreasonable. 

56.2. The second question is, if the tennination clause is reasonable, whether it should 

be enforced on the facts of this matter. 

57. As to the former, although it is not clear whether ABSA relies on the tennination clause, 

which according to ABSA requires reasonable notice. or an implied term with the same 

effect, Premier Fishing contends that ABSA's enforcement of any rights it may have to 

terminate a client relationship at whim and subject only to the requirement ofreasonable 

notice:-

57 .1. That such a right is unconstitutional and the common law falls to be developed; 

alternatively 



57.2. the Applicants' facility agreements, to the extent that they are identical to the 

Premier Fishing agreement, contain a tacit clause that allows for tennination 

only on good cause shown;further alternatively 

57.3. the Applicants' facility agreements, to the extent that they are identical to the 

Premier Fishing facility agreement, contain a tacit alternatively implied term 

that the banker-client relationship may only be terminated pursuant to a 

procedure that is transparent and procedurally fair. 

58. As to the latter, namely whether ABSA's election to tenninate on the contractual basis 

alleged should be enforced on the facts of this case, the Applicants submit that it should 

not. 

58. l. First, although the contractual provision allows for immediate tennination of 

the agreement, ABSA accepts that it can only terminate the agreement on 

reasonable notice. Yet, as addressed elsewhere, on the facts of this matter, 

ABSA has failed to give the Applicants reasonable notice. 1 respectfully say 

that the reasonableness of the notice period must be considered in light of, inter 

alia, the length and extent of the banking relationship and the fact that the 

Premier Fishing and Brands is a listed entity. 

58.2. Second, a decision by ABSA to tenninate the banking relationship must be bona 

.fide. The decisions taken by ABSA have not been bonafides but rather driven 

by unrelated concerns, which have nothing to do with the Applicant companies. 

The reasons arc bad and that is why they are vague. If they are bad, ABSA's 

conduct constitutes an abuse. 
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58.3. Third, a decision by ABSA to te1minate the banking relationship must comply 

with the tenns of the main facilities agreement read with the separate product 

specific agreements, as well as the enabling statutory scheme within which 

decisions to terminate are taken. It is not at all clear that this has been the case. 

The termination letters are generic and opaque. 

58.4. Fourth. the decision to terminate the agreements was taken by ABSA 

unilaterally and in the ABSA of affording any of the Applicant entities the 

opportunity to engage with ABSA prior to the decision being taken. This, I 

respectfully say is unlawful. 

58.5. Fifth, it is unconstitutional and against public policy for ABSA to tenninate the 

agreement and the resultant bariking relationship with the Applicants in the 

absence of good cause. ABSA has failed to show that there was good cause for 

the tennination. 

THE POINT OF DEPARTURE: THE UNIQUE NATURE OF A BANKER-CLIENT 
RELATIONSHIP 

59. I respectfully say that the combined effect of three key factors renders the banker- client 

relationship a unique one: 

59.1. First. a relationship with a bank is a central and indispensable pa1t of the right 

to exercise one's trade or occupation in terms of section 22 of the Constitution 

and the absence of a banking arrangement inhibits, impedes and infringes the 

rights protected in section 22 of the Constitution. It is further contended that the 

unilateral tennination of the banking agreement with a client at whim and 
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59.2. 

without good cause results in: (a) an arbitrary deprivation of property in tcnns 

of section 25 of the Constitution; (b) an infringement of the 1ight to fair labour 

practices; and (c) on the facts of this matter infringes the right to equality and 

non-disctimination. 

Second, there is an inherent power imbalance between a banker and a client 

whereby the banker dictates the tenns of the agreement and the client is required 

to agree to those tem1s, alternatively, face the risk of not obtaining banking 

facilities. In light of this power imbalance, I am advised that by allowing a bank 

to arbitrarily terminate a banking agreement (in the absence of good cause) 

serves to perpetuate the power imbalance between the banker and client. 

59.3. Third, several aspects of the banking relationsrup, and in particular the issue of 

risk management (being the purported basis on which the agreement with 

Premier Fisrung was tenninated) are regulated by statute, thereby removing 

ABSA's decision from the realm of a purely contractual runngement. 

60. In what follows, I address each of these issues in more detail. 

The implications of the banking ,-elationship for certain constitutional rights 

61. At the outset, I am advised that the constitutional rights that Premier Fishing relies on are 

binding on ABSA, having regard to the nature of the tight ru1d the natw-e of any duty 

imposed by the right. I am further advised that to the extent that this issue is placed in 

dispute, it will be addressed in argument at the hearing of the matter. 



62. I am further advised that in tern1s of the Constitution, when applying a provision of the 

Bill of Rights to a natural or juristic person, a court-

62.1. In order to give effect to a right in the Bill of Rights, must apply, or if necessary 

develop, the common law to the extent that legislation does not give effect to 

that right; and 

62.2. May develop mles of the common law to limit the right, provided that the 

limitation is in accordanqe with section 36 ( l). 

Section 22 of the Constitution: freedom of trade, occupation and profession 

63. Section 22 of the Constitution provides as follows: 

"22 Freedom of trade, occupation and profession 

Every citi::en has the riglzt to choose their trade. occupation or profession freely. 
The practice of a trade, occupation or profession may be regulated by law. ·· 

64. I am advised that section 22 of the Constitution has been interpreted so as to: 

64.1 . Disallow laws that prohibit certain persons from entering into a specific trade, 

or provide that certain persons may no longer continue to practise that trade, as 

such laws woi1ld limit the choice element of section 22; in these cases there is a 

legal barrier to choice. 

~ 
26 



64.2. Disallow legislative provisions that, in effect, make the practice of that trade or 

profession so undesirable, difficult or unprofitable that the choice to enter into 

it is in fact limited. 

65. I am advised that this tlu·eshold ought to find equal application in the realm of ~ontract 

law (as opposed to only statute) and to the common law. 

66. The Applicants and its shareholders cannot practice their trade or occupation without 

access to a bank account. This is because: 

66.1. The Applicants' ability to obtain financial services, including credit, deposit, 

payment, insw-aoce, and other risk management services is cenh"al to the 

Applicants being able to carry out their purpose and function as businesses. 

Without access to banking services, none of this may be obtained. 

66.2. Without a bank account, the Applicants are not able to render services for 

payment. Remuneration that is due to the Applicants cannot be prot:cssed 

through a bank account. 

66.3. Absent a bank account, the Applicants cannot employ staff as the Applicants 

will not be able to effect payment to them. 

66.4. The Applicants are heavily reliant on the services of other entities. Without a 

bank account they are not able to pay their creditors. 

66.5. The Applicants will not be able to take receipts of moneys from exports without 

access to controlled foreign currency accounts ("CFC's"), and hence the export 



side of the business will be severely prejudiced. Well over 70% of the Group's 

revenue is from exports, and without this revenue, the business cannot operate. 

Section 23 of the Constitution: the right to fair labour practices 

67. I am advised that section 23 of the Constitution provides that everyone has the right to 

fair labour practices. 

68. I am advised further that one substantive element of this right, is to protect against 

arbitrary and unjustifiable dismissals of employees. 

69. In the present instance: 

69.1. But for the conduct of ABSA, the Applicants can and will continue trading. 

69.2. As a direct consequence of ABSA's decision, the Applicants will no longer be 

able to trade and will therefore have to dismiss over 900 staff in the employ of 

tbe Applicants, 90% of whom are from impoverished fishing communities and 

are previously disadvantaged individuals. 

Section 25 of the Constitution: the 1ight against arbitrary deprivation of property 

70. [ am advised that in terms of section 25 of the Constitution no one may be deprived of 

property except in tenns of law of general application, and no law may permit arbitrary 

deprivation of property. 

7 l. I am advised further that in assessing a challenge with regard to section 25 of the 

Constitution, a Court is required to ask: (a) whether the things at issue constitute property; 
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(b) whether there has been a deprivation; and (c) whether the deprivation is contra1y to 

section 25(1) (in that it is arbitrary). 

72. In determining arbitrariness, [ am advised that there arc two key considerations: (a) is 

there sufficient reason for the deprivation; and (b) is the depiivation procedurally fair. 

73. I respectfully say that the threshold of procedural fairness was not followed by ASSA. 

The Applicants were not engaged at all prior to the impugned decision having been taken. 

The decision by ABSA was taken unilaterally and on the basis that it was entitled to 

te1minate the relationship with the Applicants without good cause. 

74. By permitting ABSA to terminate a banking agreement at whim (and subject only to the 

requirement of reasonable notice), results in the arbitrary deprivation of property for 

Applicants at a substantive level too. This is so because: 

74.1. Premier Fishing has been in existence since 1952 and is one of the largest truly 

black owned and managed fishing companies in South Africa. Premier Fishing 

listed on the Johannesburg Stock Exchange in March 20 l 7. 

74.2. Premier fishing focuses on the harvesting, processing, and marketing of fish 

and fish-related products, as well as offers rock lobster, octopus, squid, abalone, 

pelagic, hake, and liq(1id organic fe1tilizer. 

74.3. Premier Fishing serves customers worldwide and through these networks, has 

established strong well-known brands, which arc in high demand. We have built 

partnerships with small companies particularly in West Coast rock lobster and 
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abalone sectors where we assist these companies with the catching and 

marketing of their fish. 

74.4. Without a bank account, Premier Fishing can no longer trade. 

74.5. Without the ability to trade, Premier Fishing will not only lose its business but 

also its entire asset base. This includes the material items such as the following: 

(a) all of its vessels; (b) an entire abalone farm; and (c) all of its plants and 

machinery. As stated, the Group operates 32 vessels at a value ofR 220 million. 

The Group's gross revenue for the 2019 financial year was approximately R 

575 million. By tenninating the banking a1Tangement with the Applicants, the 

Group's entire asset base and revenue stream stand to be lost. 

Section 9 of the Constitution: 111e right to equality and non-discrimination 

75. I am advised that section 9 of the Constitution prohibits unfair discrimination. I am 

advised fu11her that by allowing ABSA to tenninate a banking relationship with the 

Applicants at whim and in the absence of good cause, the effect of the decision is to 

unfairly discriminate against a black owned and black managed entity. 

76. I respectfully say that the following facts are of relevance in this regard: 

76.1. Premier Fishing is black owned and black managed. 

76.2. Premier Fishing's strategic commitment to transfo1mation remains at the 

forefront of the business and the fishing communities. 

76.3. ln the past few months we created over 100 new additional jobs within n fishing 



76.4. 

town, Gansbaai where we have an aquaculture farrn (Marine Growers). The 

farm has a stock value estimate of R 100 million and is one of the most 

successful farms in South Africa based on production, return on investment, 

exports and quality. Marine Growers is undergoing an expansion, which will, 

in turn create further jobs and security in a town that is experiencing a high 

rate of job losses due to COVID-19. 

Premier Fishing, Mruine Growers and Talhado have level I B-BBEE 

certification, this is an indication of our Group's commitment to 

transfo1mation. 

76.5. The recent Covid 19 pandemic has affected all industries. Despite this, Premier 

Fishing continued to deliver positive financial results, including maintaining 

global supply markets, no job losses, staff commitment and community 

support. 

76.6. The way Premier Fishing navigated its way du1ing this Covid I 9 pandemic was 

driven by a collaborative approach of all our value chain stakeholders 

(including ABSA) and our Executive Team. 

The inherent power relations in a banker-client relationship 

77. While I understand that power relations are often unbalanced in many contractual 

relationships, this aspect is particulru·ly enhanced in the context of a banking relationship, 

thereby setting it apart from most other contractual relations. 
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78. There is a public-policy consideration which recognises that all persons have a right to 

seek judicial redress and that the role of the courts is not merely to enforce contracts but 

also to ensure that a minimum degree of fairness, which will include consideration of the 

relative positions of the contracting pa1ties, is observed. I am advised that this principle 

was recognised by the SCA in the judgment in Afrox Healthcare Bpk v Strydom and 

endorsed by the Constitutional Court in Barkhuizen in which the court expressed itself 

as follows at para 59: 

" ... If it is found that the objective terms are not inconsistent with public policy 
on their face, the further question 'will then arise which is whether the terms are 
contrary to public policy in the light of the relative situation of the contracting 
parties. In Afrox the Supreme Court of Appeal recognised that unequal 
bargaining power is indeed a factor that together with other factors plays a role 
in tlze consideratio!l of public policy. This is a recognition of the potential 
injustice that may be caused by inequality of bargaining power. Although the 
court.found ultimately that on the facts there was no evidence of an inequality 
of bargaining power, this does not detract from the principle enunciated in that 
case, namely that the relative situation of the contracting parties is a rclevwit 
consideration in determining whether a contractual term is colltra,y to public 
policy. I endorse this principle. This is an important principle in a sociely as 
unequal as ours. " 

79. l respectfully say that on the evidence, the stark disparity in bargaining power between 

ABSA and the Applicants has been a central feature of the pa1ties' relationship since 

inception: 

79. l. ABSA has consistently dictated the terms of the agreement between it and the 

Applicants. 

79.2. ABSA's modus is to present a preprepared standard fo1m of agreement despite 

the terms being very oppressive in certain respects (such as that relating to 

te1mination). In order to obtain banking facilities (which are a prerequisite to 

-.....___, J 32 

'"" 



the Applicants being able to trade), they had no option but to agree to the tenns 

that ABSA imposed. 

79.3. In the event that the Applicants took issue with patticular aspects of the 

arrangement with ABSA, the constant refrain from ABSA was to take it or "go 

elsewhere". 

The statutory regulation of the banking relationship 

80. The Banks Act No 94 of 1990 ("the Banks Act") provides as follows in section 64A: 

"64A Risk and capital management committee 

(1) Subject to s.tbsection (3) the board of directors of a bank and controlling 
company shall appoint at least three of its members, of whom at least 
two are non-executive directors, to form and serve on a risk and capital 
management committee. 

(2) The.functions of the risk and capital management committee shall be to 
assist the board of directors-

(a) in its evaluation of the adequacy and efficiency of the risk 
policies, procedures, practices and controls applied within that 
bank or controlling cornpany in the day-to-day management of 
its business; 

(b) in the ident(fi.cation of the build up of and concentration of the 
various risks to which the bank or controlling company is 
exposed; 

(c) in developing a risk mitigation strategy to ensure t/zat the bank 
or controlling company manages the risks in an optimal ma111ler; 

(d) in ensuring tbat a formal risk assessment is undertaken at least 
am1ually: 

(e) in identifyi11g and regularly monitoring all key risks and key 
pe,formance indicators to ensure that its decision-making 
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capability and accuracy of its reporting is maintained at a high 
level; 

(I) to facilitate and promote communication, through repor1i11g 
structures, regarding the matters referred to in paragraph (a) or 
any other related matter, between the board and the executive 
officers of the bank or control ling company; 

(g) to establish an independent risk management function, and in the 
case where the bank or controlling company forms part of a 
group, a group risk management function, the head of which 
shall act as the rejerence point for all aspects relating to risk 
management within the bank or controlling company, including 
the responsibility to arrange training of members of the board in 
the different risk areas to which that bank or controlling 
company, is exposed; 

(h) to introduce such measures as may serve to enhance the 
adequacy and efficiency of the risk management policies. 
procedures, practices and controls applied within that bank or 
controlling company; 

(i) to co-ordinate the monitoring of risk management 011 a 
globalised basis; 

0) to establish and implement a process of internal controls and 
reviews to ensure the integrity of tlze overall risk and capital 
management process: 

(k) to establish and implement policies and procedures designed lO 

ensure I.hat the bank or controlling company identifies, measures 
and reports all material risks; 

(0 to establish and implement a process that relates capital to the 
le\·el of risk; 

(m) to establish and implement a process that states capital 
adequacy goals wilh respect lo risk, taldng accottllt of the bank's 
strategic focus and business plan,· and 

(n) to pe,form such further jimctions as may be prescribed. 

(3) The Authority may upon written application exempt the board of 
directors of a bank from the duty to appoint a risk and capital 
management committee in respect of a bank if tlze Authority is satisfied 
that the risk and capital management committee appointed in respect of 
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the relevant controlli11g company, in addition to its responsibilities in 
respect of that controlling company, is able to also adequately assume 
the responsibilities of a risk and capital management committee in 
respect of that bank." 

81. Section 60A of the Banks Act provides: 

"60A Compliance function 

(1) 

(2) ' 

(3) 

Notwithstanding anything to the contra1y in any law, a bank shall 
establish an independent compliance Junction as part of the risk 
management framework of the bank. 

The compliance function shall be headed by a compliance officer of the 
bank, who shall perform his _or her functions with such care and skill as 
can reasonably be expected from a person responsible for such a 
function in a similar institution. 

The appointed compliance officer shall perform his or her functions 
subject to such requirements and conditions as may be prescribed in the 
Regulations relating to Banks. " 

82. Section 89A of the Banks Act provides that "any administratfre action taken in terms of 

this Act, including any administrative action taken by a curator appointed in terms of 

section 69, is subject lo the Promotion of Administrative Justice Act, 2000 (Act 3 of 

2000)." 

83. In the present instance, ABSA has pertinently relied on "risk management requirements" 

as the basis for its decision to tem1inate the relationship with Premier Fishing. In so 

doing 1 it exercised a statutory function in te1ms of the Banks Act (as opposed to a purely 

contractunl power) and therefore, I am advised that its decision had to be procedurally 

fair. Yet, it was not. So too, ABSA (incon-ectly) concludes that that it could tc1111inate 

the relationship at whim and subject only to the requirement ofreasonable notice. 
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CHALLENGE l: ABSA FAILED TO GIVE REASONABLE NOTICE 

84. There are two grounds on which to impugn ABSA's conduct: 

84.1. First, in terms of the agreement ABSA is entitled to terminate the agreement 

immediately. This, on its plain wording is unlawful. 

84.2. Second, although ABSA recognises that it is required to provide reasonable 

notice, it has not done so. The three months that ABSA has afforded the 

Applicants by way of notice is not reasonable because: 

84.2.1. When viewed against the fifteen year banking relationship three months 

is woefully inadequate. 

84.2.2. Given the scale of the banking facilities which would have to be secured 

through alternative means, three months is grossly inadequate. 

84.2.3. Given the centrality of banking services to ABSA and the far reaching 

impact of tcnninating those services on the Applicants' ability to trade, 

three months is simply not sufficient. 

84.2.4. Given ABSA's failw-e to point to any immediate risk (so as to justify a 

notice period of two months initially and later three months), the notice 

period is plainly unreasonable. 
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CHALLENGE 2: ABSA'S DECISION TO TERMINATE THE AGREEMENT WAS 
NOT BONA FJDE 

85. As is apparent from what I have already stated, the SCA, in Bredenkamp found that the 

bank must act bona fide when taking a decision to terminate. 

86. I respectfully say that ABSA has manifestly failed to act bona fide when tal<ing its 

decision. This is so because: 

86.1. First, notwithstanding the longstanding relationship that the Applicants have 

had with ABSA, ABSA has, at no point prior to taking its decision ever 

communicated its intention in this regard, or indeed, the basis on which it bad 

concerns in respect of the Applicants. Had ABSA genuinely acted in good faith, 

it ought to have so engaged. 

86.2. Second, ABSA has steadfastly refused to disclose any detail to the Applicants 

as to when, how and on what basis it reached its conclusions in respect of risk. 

86.3. Third, ABSA (as any reasonable entity would be) is fully aware of the 

debilitating impact of its decision on the business of the Applicants yet, it has 

persisted steadfastly with its w1derlying decision and, in so doing refused to 

engage with the Applicants as to the basis for its decision. 

86.4. Fourth, I state unreservedly that I am aware of no factor that supports ABSA's 

views in relation to risk. There is no basis in law or in fact for its conclusions in 

respect ofrisk management. It is therefore not surprising thatABSA has refused 

to disclose a clear and reasoned factual basis for its decision. 
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86.5. Fifth, ABSA has responded to the Applicants in a high handed and entitled 

manner with little regard to the fact that it was exercising a statutory function 

and therefore needed to comply with the statutory prescript. This too, points to 

a lack of bona fl.des. 

87. I respectfully say that these factors (both individually and cumulatively) point to a lack 

a lack of transparency and accountability of the part of ABSA, thereby pointing to a 

consequent lack of bona.fides on the part of ABSA. 

CHALLENGE 3: THE CANCELLATION CLAUSE IS UNCONSTITUTIONAL 

88. To the extent that ABSA relies on the plain wording of the agreement (which does not 

provide for reasonable notice), I respectfully say that the cancellation clause is 

unconstitutional. 

89. l refer to what I have stated at paragraphs 63 to 76 in this regard and say that the 

cancellation clause is unconstitutional. 

CHALLENGE 4: THE ENr◄ORCEMENT OF THE CANCELLATION CLAUSE JS 
CONTRARY TO PUBLIC POLICY AND UNCONSTITUTIONAL 

90. In any event, to the extent that the cancellation clause allows for tem,ination at whim and 

subject on.Jy to the requirement of reason.able notice, it offends the four constitutional 

rights identified above. 

91. It also offends the spirit, purpo1i and objects of the Bill of Rights. 
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92. I refer to what I have stated at paragraphs 63 to 76 in this regard and say that the 

enforcement of a cancellation clause, in the absence of good faith and on the facts of a 

matter such as this, is contrary to public policy and unconstitutional. 

CHALLENGE 5: THE COMMON LAW FALLS TO BE DEVELOPED 

93. In the event that this Court finds that ABSA has an entitlement to terminate a banking 

relationship in the absence of good cause, 1 respectfully say that it results in an 

infringement of a range of rights in relation to Premier Fishing. As explained, it 

infringes: (a) the right to freedom of trade and occupation; (b) the tight to protection 

against arbitrary deprivation of property; (c) the tight to fair labour practices; and (d) the 

right to equality. I refer to what I have stated at paragraphs 63 to 76 in this regard. 

94. 1 am advised that before a court proceeds to develop the common law, it must: 

94. l. Detennine exactly what the common-Jaw position is. 

94.2. Consider the underlying reasons for it. 

94.3. Enquire whether the rule offends the spitit, purport and object of the Bill of 

Rights and thus requires development. 

94.4. Consider precisely how the common law could be amended. 

94.5. Take into account the wider consequences of the proposed change on that area 

of law. 



95. In developing the common law, I am advised, Courts must develop clear and 

asce1tainable rules and doctrines that ensure that our law of contract is substantively fair, 

whilst at the same time providing predictable outcomes for contracting parties. 

96. I now embark on this analysis. 

The common law position 

97. I am advised that the common-law rule, entitles a party to terminate an indefinite 

contractual relationship on reasonable notice. 

98. In tenns of the c01mnon law, lam advised that ABSA does not have to show good cause 

for a tennination (or indeed any other reason); the only guiding criterion is one of 

reasonable notice, irrespective of whether the reasons for termination are arbitrary or 

otherwise. 

The underlying reasons for the common law position 

99. The underlying reasons for the common law position is, I am advised, to provide the 

contracting pa1ties with the certainty of "being able to enforce a bargain". 

100. According to the Constitutional Court, I am advised that the position has been set out as 

follows: 

I 00. l. The principle of pacta sunt serranda gives effect to the "central constitutional 

values of freedom and dignity". It has further recognised that in general public 

policy requires that contracting parties honour obligations that have been freely 

and voluntarily unde1taken. Pacta sunt servanda is thus not a relic of our pre-



constitutional common law. It continues to play a crucial role in the judicial 

control of contracts through the instrument of public policy, as it gives 

expression to central constitutional values. 

100.2. Contractual relations are the bedrock of economic activity and our economic 

development is dependent, to a large extent, on the willingness of parties to 

enter into contractual relationships. If parties are confident that contracts that 

they enter into will be upheld, then they will be incentivised to contract with 

other parties for their mutual gain. 

l00.3. The fulfilment of many of the rights promises made by our Constitution depends 

on sound and continued economic development of our country. Certainty in 

contractual relations fosters a fe1iile environment for the advancement of 

constitutional rights. The protection of the sanctity of contracts is thus essential 

to the achievement of the constitutional vision ofour society. Indeed, according 

to the Constitutional Court, I am advised that our constitutional project will be. 

imperilled if comis denude the principle of pacta sunt servanda. 

100.4. However, the pre-constitutional privileging of pacta sunt servanda is not 

appropriate under a constitutional approach to judicial control of enforcement 

of contracts. 

l 00.5. In our new constitutional era, pacta sun/ servanda is not the only, nor the most 

importnnt principle infonning the judicial control of contracts. The 

requirements of public policy are informed by a wide range of constitutional 

values. There is no basis for privileging pacta su11t servanda over other 
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constitutional rights and values. Where a number of constitutional rights and 

values are implicated, a careful balancing exercise is required to determine 

whether enforcement of the contractual te1ms would be contrary to public policy 

in the circumstances. 

100.6. There is a principle that a cou1t must exercise "perceptive restraint" when 

approaching the task of invalidating, orrefusing to enforce, contractual tenns. It 

is encapsulated in the phrase that a "comt will use the power to invalidate a 

contract or not to enforce it, sparingly, and only in the clearest of cases". This 

principle follows from the notion that contracts, freely and voluntarily entered 

into, should be honoured. However, according to the Constitutional Court, 

courts should not rely upon this principle of restraint to shrink from their 

constitutional duty to infuse pu~lic policy with constitutional values. Nor may 

it be used to shear public policy of the complexity of the value system created 

by the Constitution. Courts should not be so recalcitrant in their application of 

public policy considerations that they fail to give proper weight to the 

overarching mandate of the Constitution. The degree ofrestraint to be exercised 

must be balanced against the backdrop of our constitutional rights and 

values. Accordingly, the "perceptive restraint" principle should not be blithely 

invoked as a protective shield for contracts that undennine the very goals that 

our Constitution is designed to achieve. Moreover, the notion that there must 

be substantial and incontestable "hann to the public" before a court may decline 

to enforce a contract on public policy grounds is alien to our law of contract. 

The common law rule offends the spirit, purport and object of the Bill of Rights 
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10 I. The common law rule that contracts may be terminated at whim and subject only to tbc 

requirement of reasonable notice offends the four constitutional tights identified above. 

I refer to what I have stated at paragraphs 63 to 76 above. 

102. It also offends the spirit, purport and objects of the Bill of Rights. This is so because, it 

serves to: 

l 02.1. Entrench (impermissibly) power relations m conventional commercial 

a1i-angements. 

102.2. Facilitate a culture of non-accountability, particularly in instances where the 

decision of a bank to close a bank account can have such far reaching 

consequences. 

I low the common law can be amended and the consequences thereof 

103. It must be emphasised that this case is a fundamentally different one from Brcdenkamp 

for a further reason. In Bredcnkamp, the appellants initially sought (prior to abandoning 

it) an order declaring that the common-law rule is that an indeterminate contract may be 

te1minated only in the event of a breach by the other party. Premier Fishing seeks no 

such development. 

104. Instead, Premier Fishing seeks an order that the common law be developed so that an 

indetenninate conh·act may be tenninated only: (a) subject to reasonable notice being 

given; and (b) on good cause shown in respect of agreements where the effect of such 

termination is to adversely impact on an entity's rights in terms of section 22 of tho 

Constitution. Moreover, termination must be transparent and procedurally fair. 



COMPLIANCE WITH THE REQUIREMENTS FOR INTERDICTORY RELIEF 

105. I am advised that an interim interdict is a court order preserving or restoring the status 

quo pending the final detem1ination of the rights of the patties. It does norinvolve a final 

determination of these 1ights and does not affect their final determination. When a court 

considers whether to grant ru1 interim interdict it must do so in a way that promotes the 

objects, spirit and purpo1t of the Constitution. 

106. The requirements for interim relief are well-established, viz: 

107. 

106.1. The prima facie right, even if open to some doubt; 

l 06.2. A reasonable apprehension of irreparable hann; 

I 06.3. The absence of alternative remedies; and 

106.4. The balance of convenience favours the Applicants. 

On the facts of the present case, I respectfully say that each of these requirements have 

been met. 

Aprimaftlcie right 

108. The first requisite for an interim interdict is aprimafacie right, namely primafacie proof 

of facts that establish the existence of a right in terms of substantive law. 

I 09. 1 am advised and <1ver that the Applicants have a number of clear rights, including the 

right.to: 



109.1. A tennination period that is reasonable; 

109 .2. A decision that is compliant with terms and conditions of the various 

agreements, as well as the statutory framework within which such decisions 

were taken ( compliance with the rule of law); 

109.3. 

109.4. 

A decision that is bona fide; 

A decision that does not result tn an infiingement of the Applicants' 

constitutional rights. 

110. Moreover, as regards the unlawfulness of the termination clause read with the common 

law rule, the Applicants submit that they have made out a prima facie case for the final 

relief sought unde::r Part B. 

Reasonable apprehension of irreparable harm 

111. The Applicants are all large commercial entities. Calling up the commercial facilities, 

simultaneously with tem1inati11g the transactional banking, will have a disastrous impact 

on their businesses. Due to the extensive banking nature of the business, it will take at 

least 8 months in total to successfully transfer all banking services. 

l 12. The businesses will certainly become unbanked for a period. Premier Fishing and Brands 

will be de-listed. Premier Fishing will lose all its fishing licences and catching quotas. 

The Group's 900 employees will be a risk oflosing their jobs. The businesses will close. 

l 13. However, even if tbe Applicants could avoid being unbank.cd or the holding company 

being delisted, it is not certain that the Applicants' business could be maintained with 



limited transactional and commercial related facilities. The Applicants need more than a 

bank account to run the businesses. It is not clear whether all its facilities could be re-

opened and if so, on similar or better financial tenns. 

114. As a result, all of the hann that the Applicants and their employees and other creditors 

stand to suffer will be irreversible and pennanent. Much needed credit and access to cash 

will be lost. Opportunities in the market will shrink. The reputational damage wi11 be 

substantial. The businesses will close. 

115. In the end, the hann caused by ABSA's decisions will result in the liquidation of an 

otherwise profitable business at a time when jobs are in short supply. 

The balance of convenience favours the Applicants 

116. Premier Fishing's facilities have been reviewed fairly recently and they were therefore 

entitled to arrange their business affairs accordingly. No concerns of this natw-e have 

been previously raised. ABSA's decisions have stunned the Group. 

117. Indeed, ABSA has provided no exp1anation whatsoever as to why there is any 

reputational risk associated with the Premier Fishing or any of its subsidiaries. 1n view 

of ABSA's election not to disclose the basis upon which it unfairly decided to provide 

the Applicants with the tennination notices, whether because there is in fact no bona fide 

basis or otherwise, the Applicants and this Honourable Court is left with the bald and 

unsubstantiated claim of 'reputational 1isk' advanced by ABSA. 

118. On the other hand, the inconvenience that would accrne to the Applicants, should this 

order not be granted, is, as has been fully set out above, severe and would have 



devastating effects on the Applicants, the Applicants' employees, and potentially even to 

the marine life industry in areas in which the Applicants operate. 

119. In view of the fact that Premier Fishing has been banking with ABSA for over 15 years, 

it can hardly be argued that the benefit that would accrue to ABSA, should the interim 

relief not be granted, would outweigh the inconvenience that the Applicants would suffer. 

120. The balance of convenience clearly favours the granting of the interim interdict. 

The absence of al(ernative remedies 

121. For an alternative remedy to justify refusing relief, it must afford the injured party a 

remedy that gives it similar protection to an interdict against the injury that is occurring 

or is apprehended. There is no such remedy. It is impossible to transfer the Applicants' 

banking facilities on the notice period provided by ABSA, which effectively ensures the 

demise of the Premier Group. If sufficient time were provided, the Applicants would 

have been able to negotiate a transfer of its banking facilities. 

122. Further, a damages claim, to the extent that one might exist, is not a satisfactory 

alternative remedy on the facts of this case. Such a claim is meaningless to the Group's · 

businesses which will be irreparably damaged. A damages claim to a business thnt on the 

probabilities would be placed in liquidation is plainly not an alternative remedy for the 

purposes of our law under the Constitution. 



-

URGENCY 

123. The urgency of the matter is self-evident. Initially, ABSA intended to close the 

Applicants' bank accounts on 60 days' notice. The period was extended by another 30 

days on or about 5 October 2020, and as things stand, ABSA will terminate the banking 

facilities on 27 November 2020. 

124. The termination notices also provide that the Applicants must repay all outstanding 

amounts due to ABSA in respect the banking facilities that the respective Applicant has 

with it. As a result of the time periods provided by ABSA in their termination notices, 

the Applicants will not be afforded substantial redress if they are required to adhere to 

the time periods provided for in rule 6(12) of the Uniform Rules of Court. 

125. In fact, if these proceedings are not heard urgently, ABSA will almost ce1tainly have 

implemented their unfair decision and will have deactivated and/or closed the 

Applicants' banking facilities, and/or terminated the banker-client relationship, should 

these proceedings be heard in the ordinary course. 

126. Consequently, should these proceedings not be heard on an urgent basis and if the 

Applicants are successful with their relief sought in the ordinary course, it would be a 

hollow victory. The Applicants' businesses will have had to close and their employees 

will have been dismissed. 

127. It further wan-ants explanation that the termination notices were addressed to the 

Applicants on 27 August 2020. Since receipt of the tennination notices the Applicants have 
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engaged with ABSA in an endeavour to reach common ground on this matter and avoid the 

need to resort to litigation. As explained, that process resulted in ABSA affording the 

Applicants a further 30-day notice period which the Applicants were advised of on 5 

October 2020. It was therefore only on 5 October 2020 that ABSA's final position became 

clear. 

128. Thereafter, various engagements were held with the legal team and instructions were 

provided for the drafting of this application. 

129. I submit that the application has to be thus heard on an urgent basis. 

CONCLUSION 

130. This affidavit has been drafted in urgent circumstances. The Applicants accordingly 

reserve the right to supplement this affidavit to the extent they deem necessruy in relation 

to the relief sought in Part B of the Notice of Motion. 

131. The Applicants therefore ask for an Order in accordance with the notice of motion, 

inclusive of the costs of two counsel. 

DEPONENT 



I ce1iify that: 

l. The deponent acknowledged to me that: 

1.1 she knows and understands the contents of this declaration; 

1.2 she has no objection to taking the prescribed oath; 

1.3 she considers the prescribed oath to be binding on her conscience. 

2. The deponent thereafter uttered the words: "I swear that the contents of this 

declaration are true, so help me God". 

3. The 1~ponent signed this declaration in my presence at the address set out hereunder 

on ?.1 ~ :)__o Q, C) 

Srish Partab 
Commissioner of Oaths 

Practising Attorney 
Diale Mogashoa Attorneys 

8th Floor, Convention Tower 
cnr of Heerengracht & 
Walter Sisulu Avenue 
Foreshore, Cape Town 

COMMISSIONER OF OA TBS 
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